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1 

2 

3 

I. BACKGROUND 

A. The United States of America (IIUnited States"), on behalf of 

4 the Administrator of the United States Environmental Protection 

5 Agency ("EPA"), has filed a complaint in this matter pur~uant to 

6 Sections 106 and 107 of the Comprehensive Environmental Response, 

7 Compensation, and Liability Act {"CERCLA"), 42 u.s.c. §§ 9606 arid 

8 9607. This action is al$O brought in reference to the August 27, 

9 1988 Puyallup Land Settl~ment Agreement (the "Settlement 

10 Agreement''), which was incorporated into federal law by the 

11 Puyallup Tribe of Indians Settlement Act of 1989, 25 U.S.C. § 1773 

12 ("the Settlement Act"). 

13 B. The United States in its complaint seeks, inter alia: 

14 (1) reimbursement by the Port of Tacoma of Past and Future Response 

15 Costs incurred by EPA and the Department of Justice for response 

16 actions related to implementation of the Settlement Agreement, 

17 involving six properties (the "Settlement Properties") which are 

' 
18 located within the boundaries of the Commencement Bay 

19 Nearshore/Tideflats Superfund Site ("the CB/NT .Site") in Tacoma, 

20 Pierce County, Washington, together with accrried interest; and (2) 

21 performance of response actions, including notification 

22 requirements, by the Port of Tacoma ("the Po.rt"), if necessary, 

23 consist~nt with the Settlement Act, the Settl~ment Agreement, the 

24 Record of Decision for the CB/NT site~ the National Contingency 

25 Plan ("NCP"), 40 C.F.R. Part 300, as amended, and this Consent 

26 Decree and its Appendices. 

27 
28 
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1 c. _On August 27, 1988, the Puyallup_Land Settlement Agreement 

2 was signed by, among others, the Unit~d States, the Puyallup Tribe 

3 of Indians ("the Trib~"), the Port, and the State of Washington. 

4 The Settlement Agreement provides that the Port will transfer to 

5 the United States, in trust for the Tribe, six (6) parcels of 

6 property, which are defined in this Consent Decree as the 

7 '\Settlement Properties". The Settlement Prope:ties subject to this 

8 Consent Decree are the Inner Hylebos Property, Upper Hylebos 

9 Property, Taylor Way Property, East-West Road Property, Blair 

10 Waterway Property, and Blair Backup Prbperty. The Settlement 

11 Agreement provides further that prior to transfer of the Settlement 

12 Properties, the Port will perform cleanup actions, as necessary, in 

13 order to assure that such properties comply with applicable 

14 federa~, tribal, and state contamination law and can be used for 

15 commercial and -industrial purposes. 

16 D. In the Puyallup Tribe of Indians Settlement Act of 1989, 

17 25 U.S.C. § 1773, the United States formally adopted the terms of 

18 the Settlement Agreement and its Technical Appendices into law~-

19 The Settlement Act provides that the transfer of the Settlement 

20 Properties is to be carried out in accordance with the Settlement 

21 Agreement. Under the Settlement Act, the Tribe is not to be liable 

22 for ~he ~leanup costs or in any other manner, for contamination on 

23 Settlement Properties except any contamination caused by the 

24 Tribe's activities after conveyance of the Settlement Pr.operties to· 

25 the United States, to be held in Trust for the Tribe. 25 U.S.C. 

26 § 1773b(b) (2). 

27 
28 
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1 E. To implement the Settlement Act's provisions regarding 

2 compliance with applicable federal and state law, EPA,- the 

3 Washington state Department of Ecology ("Ecology"), the Tribe,-and 

4 the Port entered into a Memorandum of Agreement ("MOA") effective 

5 March 21, 1990. The MOA provides, in part, that implementation of 

6 the cleanup activities under the Settlement Agreement will occur 

7 under EPA and Ecology oversight, and that EPA will oversee 

8 implementation of approved cleanup plans under CERCLA enforcement 

9 authorities. 

10 F. Each of the environmental investigations conducted at each 

11 of the Settlement Properties, followed the steps outlined in the 

12 MOA, as follows: 

13 1. Results of an environmental audit are summarized in a 
Phase I Environmental Investigation. Report. 

14 
2. Based on the ~esults of the Phase I report, a Phase II 

15 Environmental Investigation Sampling and Analysis Plan ("Work -
Plan") was prepared by the Port to guide the environmental 

16 investigation and evaluation at each Settlement Property. The Work 
·Plan was reviewed and approved by EPA, Ecology, and the Tribe. 

17 
3. In accordance with the Work Plan for each Settlement 

18 Property, preliminary site investigations and sampling were 
conducted from December 1989 through March 1990·. Data were 

19 evaluated and results were summarized in a Preliminary 
Investigation Report. The Report was reviewed by EPA; Ecology, and 

20 the Tribe, and modified in response to their comments. 

21 4. As determined necessary, the Port prepared additional 
Sampling and Analysis Plans to complete environmental 

22 investigations. The additional exploration and sampling were 
accomplished through July 1991. Investigation results were 

23 _presented in-a Draft Final Investigation Report, which was reviewed 
by EPA, Ecology, and-the Tribe, and modified in response·to their 

24 comments. 

25 5. A Final Investigation Report presented all 
inve~tigation data gathered at each Settlement Property; an 

26 evaluation of site conditions accomplished by comparing soil, 
sediment, and water quality data to federal and state environmental 

27 criteria and regulations; a summary of any cleanup actions 
28 
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1 completed at each Settlement Property; and recommendations for any 
necessary cleanup actions at each Settlement Property. EPA issued 

2 an administrative order; EPA Docket No. 1091-02-14-106, to govern a 
short-term removal action at the Inner Hylebos Property to meet the, 

3 cleanup requirements. The Final Investigation Report for each 
Settlement Property was reviewed and approved by EPA, Ecology, and 

4 the Tribe. Based on results presented in the Final Investigation 
Reports, EPA and Ecology determined that cleanup actions would be 

5 necessary for two of the Settlement Properties (Blair Waterway 
Property and Blair Backup Property). 

6 
6. An Analysis of Alternatives Report was prepared by the 

7 Port for two of the Settlement Properties (Blair Backup Property, 
Blair Waterway Property). The Analysis of Alternatives Report 

8 presented an evaluation of alternative cleanup actions and an 
analysis of applicable or relevant and appropriate requirements 

9 (ARARs), and it identified a preferred cleanup alternative. The 
Analysis of Alternatives Report was subject to a 30-day public 

10 comment period. The Analysis of Alternatives Report was reviewed 
and approved by EPA, Ecology, and the Tribe. 

11 
7. Cleanup Plans were prepared by the Port for two of the 

12 Settlement Properties (Blair Backup Property, Blair Waterway 
Property). The Cleanup Plans incorporated the preferred cleanup 

13 alternative, as modified for community and tribal acceptance, and 
included requirements to conduct and to operate and maintain the 

14 cleanup measures, and to monitor the effectiveness of those cleanup 
actions. The Cleanup Plans were approved by EPA, Ecology, and the 

15 Tribe, and were implemented by the Port under an EPA Administra'tive 
Order on Consent, EPA Docket No. 1093-03-05-106. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
28 

G. Attached to this Consent Decree are Appendices A through F, 

which describe the documents prepa~ed for the investigations, the 

results of the investigations and cleanups, and all Institutional 

Controls that have been established for each of the six (6) 

Settlement Properties. 

H. The Port and the Tribe have executed an Implementing 

Agreement for the purpose of contractually s~tting forth the manner 

and conditions for the conveyance of the· Settlement Properties to 

the Tribe. The Implementing Agreement includes a separate Addendum 

for each Settlement Property, which describes specific 

environmental conditions, institutional controls, use restrictions, 
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1 and other agreements between the Port and the Tribe relating to 

·2 each Settlement Property. The Implementing Agreement is attached 

3 as Appendix G to this Consent Decree. 

4 I. Pursuant to the MOA, EPA has issued two Administrative 

5 Orders on Consent (the "Orders'') to the Port to facilitate 

6 implementation of the Settlement Agreement and the Implementing 

7 Agreement. On July 7, 1992, EPA issued to the Port the . 

8 "Administrative Order on Consent for Certain of the Properties to 

9 be Transferred under the Puyallup Tribe of Indians Settlement Act 

10 of 1989,'' U.S. EPA Docket No. 1092-06-01-104/106, which among other 

11 things: (1) addressed the Port's continuing responsibilities; (2) 
' 

12 defined institutional controls specific to each of four of the 

13 Settlement Properties (the Inner Hylebos Property, the Upper 

14 Hylebos Property, the East-West Road Property, and the Taylor Way 

15 Property); and (3) provided for reimbursement of EPA's oversight 

16 costs. On March 9, 1993, EPA issued to the Port the 

17 "Administrative Order on Consent for a Removal Action at the Blair 

18 Waterway Property and the Blair Backup Property," U.S. EPA Docket 

19 No. 1093-03-05-106, which among other things: (1) established the 

20 Port's cleanup requirements; (2) addressed the Port's continuing 

21 responsibilities; (3) defined the institutional controls_ at the 

22 Blair Waterway Property .and the Blair Backup Property; and (4) 

23 provided for reimbursement of EPA's future oversight costs. The 

24 Orders provide that_the duties of the Port under the Orders shall 

- 25 be satisfied upon the entry of.this Consent Decree, which covers 

26 the matters addressed in, and supersedes, those Orders. 
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1 J. Pursuant to Section ·105 of CERCLA, 42 u.s.c. § 9605, EPA 

2 placed the CB/NT Site on ~he National Priorities List, set forth at 

3 40 C.F.R. Part 300, Appendix B, by publication in the Federal 

4 Register on September 8, 1983, 48 Fed. Reg. 40,658. The .CB/NT Site 

5. is located in Tacoma, Washington, at the southern end of the main 

6 basin of Puget sound. The CB/NT site includes, along with other 

7 land and marine features, 10-12 square miles of shallow water, 

8 shor~line, and adjacent land in the industrial tideflats area of an 

9 ·active commercial seaport: The Settlement Properties are located 

10 within the boundaries of the CB/NT Site. 

11 K. The decision by EPA on the remedial action to be implemented 

12 at the CB/NT Site is embodied in a final Record of Decision 

13 ("ROD"), executed on September 30, 1989, on which the State and the 

14 Puyallup Tribe have given their concurrence. The ROD includes. 

15 EPA's explanation for any significant differences between the final 

16 plan and the· proposed plan as well as a responsiveness summary to 

17 the public comments. Notice of the final plan was published in 

18 accordance with Section 117(b) of CERCLA, 42 U.S.C. § 9617{b). 

19 L. The ROD addresses eight Problem Areas of contaminated 

20 sediments and sources of hazardous substances contamination. Of 

21 the Settlement.Properties addressed by this.Consent Decree, the 

22 Inner Hylebos Property and the Upper Hylebos Property include 

23 marine sediments associated. with Problem Areas that are being 

24 remediated in accordance with the ROD. This Consent Decree 

25 provides, in part, for the Port to remain responsible for 

26 undertaking any Remedial Action involving Historic Contamination of 

27 marine sediments that are located on the Inner Hylebos Property and 
28 
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1 the Upper Hylebos Property specified by EPA as necessary to 

2 implement the CB/NT ROD, which will be conducted under a separate 

3 action. 

4 M. The Parties recognize, and the Court by entering this 

5 Consent Decree finds, that this Consent Decree has been negotiated 

. 6 by the Parties in g~·od faith and implementation of this Consent 

7 Decree will promote implementation of the Settlement Agreement and 

8 the Settlement Act, will maintain protection of human health, 

9 welfare and the environment from Historic Contamination at the 

10 Settlement Properties, and will avoid prol6nged and complicated 

11 litigation between the Parties, ~nd that this Consent Decree is 

12 fair, reasonable, and in the public interest.· 

13 NOW, THEREFORE., it is hereby Ordered, Adjudged, and Decreed: 

14 

15 

II. JURISDICTION 

1. This Court has jurisdiction over the subject matter of this 

16 action pursuant to 28 u.s.c. §§ 1331 and 1345, and 42 u.s.c. 

17 §§ 9606, 9607, and 9613(b}. This Court also has personal 

18 jurisdiction over the Port of Tacoma. Upon the Court granting its 

19 Complaint in Intervention, this Court also will have personal 

20 jurisdiction over the Puyallup Tribe of Indians with regard to 

21 issues arising from the Settlement Agreement, pursuant to 25 U.S.C. 

22 §. 1773. Solely for the purposes of this Consent Decree, the 

23 underlying Complaint, and the Complaint in Intervention by the 

24 Puyallup Tribe, the Port of Tacoma waives all objections and 

25 defenses that it may have to jurisdiction of the Court or to venue 

26 in t.his District. The United States and .the Port. of Tacoma shall 

27 not challenge the terms of this Consent Decree, the standing of the 
28 
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1 Puyallup Tribe to intervene, or this Court's jurisdiction to grant 

2 the Tribe's intervention and to enter and enforce this Cons~nt 

3 Decree. 

-4 

5 

III. PARTIES BOUND 

2. This Consent Decree applies to and is binding upon the 

6 United States, the Puyallup T~ibe of Indians, and the Port of 

7 Tacoma. This Consent _Decree also applies to and is binding upon 

8 the employees, agents, sticcessors, assigns, officers, directors, 

9 and principals of the Puyallup Tribe and the Port of Tacoma. Any 

10 .change in ownership or corporate status of the Port of Tacoma 

11 including, but not limited to,· any transfer of assets or real or 

12 personal property shall in no way alter the Port of T~coma's 

13 responsibilities under this Consent Decree. The obligations of the 

14 Port of Tacoma or the Puyallup Tribe with respect to the 

15 Institutional Controls described in Section VI and the Appendices 

16 of this Consent Decree, and t6 access under Paragraph 18, shall run 

17 with the land and shall be binding upon any Successors-in-~itle, as 
. 

18 provided below in Paragraph 18. 

19 3. The Port shall provide a copy of this Consent Decree to 

20 each contractor hired to perform activities required under or 

21 pursuant to this Consent Decree, and shall condition all contracts 

22 entered into hereunder upon perform~nce of any activity in 

23 conformity with the terms of this Consent Decree. The Port or 

24 the Tribe shall require their contractors to provide written notice 

i5 of the Consent Decr~e to all subcontractors hired to perform any 

26 portion of the activities in areas restricted by Institutional 

27 Controls that limit either subsurface intrusive activities or 
28 
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1 activities in the Capped or Covered Areas of the Blair Backup 

2 Property. The Port and the Tribe shall nonetheless be responsible 

3 for ensuring that their contractors and subcontractors perform the 

4 activities contemplated herein in accordance with this Consent 

5 DeGree. With regard to activities undertaken pursuant to this 

6 Consent Decree, the Port shall be deemed to be in a contractual 

•7 relationship with each contractor and subcontractor for the purpose 

8 of Section 107(b} (3) of CERCLA, 42 U.S.C •. § 9607(b} (3). 

9 IV. DEFINITIONS 

10 4. Unless otherwise expressly provided herein, terms used in 

11 this Consent Decree which are defined in CERCLA or in regulations 

12 promulgated under CERCLA shall have the meaning assigned to them in 

13 CERCLA or in such regulations. Whenever terms listed below are 

14 used in this Consent Decree or in the appendices attached hereto 

15 and incorporated hereunder, the following definitions shall apply: 

16 "Commencement-Bay Nearshore/Tideflats·Superfund Site" ("CB/NT. 

17 Site")· means the entire Commencement Bay Nearshore/Tideflats 

18 Superfund Site, which is located in Tacoma, Washington and is 

19 described in the Record of Decision, issued September 30, 1989. 

20 "Capped or Covered Areas of the Blair Backup Propert~" shall 

21 mean an ~rea approximately 17 acres in size located on the Blair 

22 Backup Property that is covered with eithei an asphalt cap or a 

23 sand and gravel cover. The surveyed boundaries of the Capped or 

24 Covered Areas of the Blair Backup Property are $hown in Figure F-2 

25 of Appendix F to this Consent Decree. 

26 

27 
28 
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1 •. "CERCLA" shall mean the Comprehensive Environmental Response, 

2 Compensation, and Liability Act of 1.980, as amended, 42 u.s.c. 

3 §§ 9601 et seq. 

4 "Clean Water Act" shall mean the Federal Water Pollution Control 

5 Act, as amended, 33 u.s.c. §§ 1251 et seq.· 

6 "Consent Decree" shall mean this Decree and all appendices 

7 attached hereto and incorporated into this Consent Decree: 

8 "Appendix A" is the Inner Hylebos ·Property Summary; "Appendix B" is 

9 the Upper Hylebos Property summary; "Appendix C" is the Taylor Way 

10 Property Summary; "Appendix D" is the East-West Road Property 

11 Summary; "Appendix E" is the Blair Waterway Property Summary; 

12 "Appendix F" is the Blair Backup Property Summary;· "Appendix G" is 

13 th~ Implementing Agreement; "Appendix H" is the Memorandum of 

14 Agreement; "Appendix I" is the CB/NT Record of Decision; and 

15 "Appendix J" is the Settlement Agreement. In the.event of conflict 

16 between this Decree and any appendix, this Decree shall·control. 

17 "Day" shall mean a calendar day unless expressly stated to be a. 

18 working day. "Working day" shall mean a day other than a Saturday, 

19 Sunday, or Federal holiday. In computing any period of time under 

20 this Consent Decree, where the last day would fall on a Saturday, 

21 Sunday, or Federal holiday, the period shall run until the close of 

22 business of the next working day. 

' ' 23 ''EPA" shall me~n the United States Environmental Protection 

24 Agency and any successor departments or agencies of the United 

25 States. 

26 "Future Response Costs" shall mean all costs, including, but not 

27 limited to, direct and indirect costs, that the United States 
28 
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1 incurs in reviewing or developing plans, reports and other items 

2 pursuant to this Consent Decree, or otherwise implementing,. 

3 overseeing,. or enforcing this Consent Decree, including, but not 

4 limited to, payroll costs, contractor costs, travel costs, 

5 laboratory costs, the costs incurred pursuant to Sections VI, VII, 

6 VIII (including, but not limited to, attorneys fees and the amount 

7 of just compensation), and Section XI~ Future Response Costs shall 

8 also include all costs, including direct and indirect costs, paid 

g by the United States in con~ection with the Settlement Proierties 

10 between September l, 1993 and the effective date of this Consent 

11 Decree. 

12 "Hazardous Substance'' shall have the meaning as defined in 

13 Section 101(14) of CERCLA, 42 U.S.C. § 9601(14). 

14 "Historic Contamination" means any contamination that remains 

15 on, in, under or about any of the Settlement Properties as of the 

16 date that. title to such property was or is conveyed to the United 

17 States in trust for the Tribe. 

18 "Implementing Agreement" means.that written agreement and all 

19 ~ddenda and exhibits incorporated therein by the Port and the Tribe 

20 to implement the transfer of Settlement Properties, included as 

21 Appendix G to this Consent Decree, and any revisions to that 

22 written agreement and all addenda that may be agreed upon by the 

23 Port and the Tribe. The Implementing Agreement was approved by the 

24 Tribal Council of the Puyallup Indian Tribe on February 27, 1992, 

25 and subs·equently approved by the Commissioners of the Port of 

26 Tacoma on March 5, 1992. 

27 
28 
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1 "Institutional Controls" means land use restrictions and other 

2 regulations, ordinances, covenants, and controls developed pursuant 

3 to the Settlement Agreement, the MOA, the Implementing Agreement, 

4 or this Consent Decree, as set forth in Appendices A through F to 

5 this Consent Decree for each of the Settlement Properties, and as 

6 may be modified in the future,pursuant to this Consent Decree, to 

7 restrict certain defined uses of the Settlement Properties as 

8 necessary to maintain the integrity of cleanup measures undertaken 

9 on the Settlement Properties, to prevent the unauthorized 

10 disturbance of any cleanup actions, measures, or structures 

11 implemented at the Settlement Properties, and to govern the 

12 performance of any future activities·~t the Settlement Properties. 

13 "Memorandum of Agreement" or "MOA" mearis a Memorandum of 

14 Agreement affective March 21, 1990, among the Puyallup Tribe, the 

15 Port of Tacoma, the Washington Department o~ Ecology, and EPA, 

16 which established a process for investigating the Settlement 

17 Properties and implementing cleanup plans, and is included as 

_18 Appendix H to this Consent Decree. 

19 "National Contingency Plan" or "NCP" shall mean the National Oil 

20 and Hazardous Substances Pollution Contingency Plan promulgated 

21 pursuant to Section 105 of CERCLA, 42 u.s.c. § 9605, codified at 40 

22 C.F.R. Part 300, including, but not li.mited to, any amendments 

23 thereto. 

24 · "Paragraph" shall mean a portion of this Consent Decree 

25 identified by an arabic numeral or an upper case letter. 

26 "Parties" shall mean the United States, the Puyallup Tribe, and 

27 the Port of Tacoma. 
28 
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1 "Party in Privity with the Tribe" shall mean any party who falls 

2 within one or more of the following categories: 

3 (i) successors, assigns, lessees, lenders, lender's 

4 assignees, partners, investors, mortgagees, contractors, and 

5 subcontractors of the Tribe with regard to one or more of the 

6 Settlement Properties; 

7 (ii) parties holding legal, contractual, 6r equitable 

8 interests in one or more of the Settlement Properties; or 

9 (iii) parties who, due to the presence of Historic 

10 Contamination, may be considered to be an owner and operator with 

11 regard to one or more of the Settlement Properties, as defined in 

12 either CERCLA or the Model Toxic~ Control Act (Chapter 70.1050 

13 RCW), as amended, or other applicable contamination laws. 

14 ''Past Response Costs" shall mean all costs, including, but not 

15 limited to, direct and indirect costs and interest, that the United 

16 States incurred and paid with regard to the Settlement Properties 

17 prior to September 1, 1993. 

18 "Port of Tacoma" or the ".the Port" shall mean the Port of 

19 Tacoma. 

20 "Puyallup Tribe of Indians" or "Puyallup Tribe" or "the Tribe" 

21 shall mean the Puyallup Tribe of Indians, a federally recognized 

22 Indian tribe. 

23 "RCRA" shall mean the Soiid Waste Disposal Act, as amended, 

24 42 u.s.c. §§ 6901 et seq. 

25 "Record of Decision" or "ROD" shall mean the EPA Record of: 

26 Decision relating to the Commencement Bay Nearshore/Tideflats Site 

27 signed on September 30, 1989, by the Regional Administrator, EPA 
28 
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1 Region 10, and all attachments thereto, and is-included as Appendix 

2 I to this Consent Decree. 

3 "Remedial Action" shall mean those activities, other than those 

4 required by this Consent Decree, to be undertaken by a separate 

5 action to implement the CB/NT ROD at the Inner Hylebos Property and 

6 the Upper Hylebos Property~ 

7 "Remedial Design" shall mean thcise activities to be undertaken 

8 to develop the final plans and specifications for the Remedial 

9 Action to implement the ROD. 

10 "Section" shall mean· a portion of this Consent Decree identified. 

11 by a roman numeral. 

12 "Settlement Act" shall mean the Puyallup Tribe of Indians 

13 Settlement Act of 1989, June 21, 1989, P.L. 101-41, 103. Stat. 83, 

14 25 u.s.c. § 1773. 

15 "Settlement Agreement" shall mean the document entitled 

16 ·"Agreement between the Puyallup Tribe of Indians, Local Governments 

17 in Pierce County, the state of Washington, the United States of 

18 America, and certain private property owners", dated August 27, 

19 1988, and its Technical Appendices, as incorporated into federal 

20 law by the Settlement Act, arid is inciu~ed as Appendix J to this 

21 Consent Decree. 

22 "Settlement Properties'' shall mean the six (6) properties 

23 identified by the Settlement Agreement to be transferred from the 

24 Port of Tacoma to the United States to be held in trust for the 

· 25 Tribe. The Settlement Properties include: the Inner Hylebos 

26 Property; the Upper Hylebos Property; the Taylor Way Property; the 

27 
28 
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1 East-west Road Property; the Blair Waterway Property; and the Blair 

2 Backup Property. 

3 "Settling Defendant" shall mean the Port of Tacoma. 

4 "Site" or the."CB/NT Site" shall mean the Commencement Bay 

5 ·Nearshore/Tideflats Superfund site, located in the city of Tacoma, 

6 Pierce County, Washington, at the southern end of the main basin of 

7 Puget Sound. 

8 "United States" shall mean the United States of America, 

9 including, but not limited to, EPA, the Bureau of Indian Affairs, 

10 and the U.S. Department of Justice. 

11 "Waste Material" shall mean (1) any "hazardous substance"-under· 

12 Section 101(.14) of CERCLA, 42 u.s.c. § 9601(14); (2) any pollutant 

13 or contaminant under Section 101(33), 42 U.S.C. § 9601(33); and (3) 

14 any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C. 

15 § 6903(27). 

16 "Work" shall me~n all activities the Port or the Tribe is 

17 required to perform under this Consent Decree, except those 

18 required by Section XVIII (Retention of Records). 

19 

20 

V. GENERAL PROVISIONS 

5. Objectives of the Parties. In entering into this Consent 

21 Decree, the objectives of the Parties are: (a) To assist the 
I 

22 Puyallup Tribe to enjoy the benefits of the Settlement Act by 

23 facilitating implementation of the Settlement Agreement; and (b) t6 

14 protect the public health and welfare-and the environment by 

25 implementing response actions for the Settlement Properties 

26 consistent with this Consent Decree and its appendices, the 

27 
28 
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1 Settlement Act, the Settlement Agreement, and the ROD for the CB/NT 

2 Site. 

3 

4 

6. Commitments by the Port of Tacoma. 

a. The Port of Tacoma agrees to undertake all actions, 

5 including operation and maintenance and long-term monitoring, in. 

6 accordance with this Consent Decree, and all plans, standards~ 

7 specifications, ~nd schedul~s set forth in or developed and 

8 approved by EPA pursuant to this Consent Decree. 

9 b. The Port agrees that it shall continue to remain 

10 liable, subject to and without waiving any rights provided in 

11 Paragraphs 41 and ·42, for the cleanup and/or remediation of any 

12 Historic Contamination after the Settlement Properties have been 

13 conveyed to the United States in trust for the Tribe. The Port 

14 shall be responsible for monitoring, testing or other ongoing or 

15 future requirements regarding Historic Contamination that either 

16 have been or may be in the future imposed by EPA on the Port. The 

17 Port agrees that it will be liable jointly and severally to the 

18 United States, as an owner or operator under Sections 107(a) (1) 

19 and/or 107(a) (2) of CERCLA, 42 U.S.C .. §§ 9607(a) (1) and (2), with 

20 regard to Historic Contamination on each such Settlement Property. 

21 The Port agrees that the morietary ceiling in paragraph C.11.g. of 

22 the Settlement Agreement (Appendix J) is riot a defense to any 

23 future United States enforcement actions initiated pursuant to 

24 CERCLA against the Port for Historic Contamination on Settlement 

25 Properties. With regard to the Inner Hylebos and Upper Hylebos 

26 Properties, the Port agrees that it shall be liable for undertaking 

27 any Remedial Action involving Historic Contamination of marine 
28 
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1 sediments specif,ied by EPA in a separate action as necessary to 

2 implement the CB/NT,ROD. 

3 c. The Port agrees to reimburse the United States for Past 

4 Response Cost,s and Future Response Costs as provided in this 

5 Consent Decree. 

6 7. Commitments by the Puyallup Tribe. The Puyallup Tribe 

7 agrees to comply with all applicable Institutional Controls and any 

8 other applicable limitations set forth in or required pursuant to 

9 this Consent Decree, and to assure that its activities are 

10 conducted in accordance with this Consent Decree. Moreover, under 

11 the Settlement Act, the Tribe is ryot to be liable for the cleanup 

12 cbsts br in any other manner, for contamination on Settlement 

13 Properties except any contamination caused by the Tribe's 

14 activities after conveyance of the Settlement Properties to ·the 

15 United States, to be held in Trust for the Tribe, under the terms 

16 of the Settlement Agreement. Furthermore, the Puyallup Tribe will 

17 ensure that ali activities undertaken on the Settlement Prope~ties 

18 by a Party in Privity with the Tribe are conducted in accordance 

1~ with this Consent Decree and ~11 applicable Institutional Controls 

20 and any other applicable limitations set forth in or required 

21 pursuant to this Consent Decree. The Tribe shall provide copies of 

22 Paragraphs 11 and 12 and the applicable Appendix A through F to 

23 this Consent Decree to each entity directly involved with an 

24 activity with respect to,the Settlement Properties. The Tribe 

25 agrees to inform each person who may be a Party in-Privity with the 

26 Tribe of this Consent Decree. The Tribe ag~ees to inform EPA of 

27 
28 
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1 known noncompliance with an Institutional Control that has been 

2 imposed under this Consent Decree. 

3 8. Compliance With Applicable·Law. All activities undertaken 

4 by the Port and the Tribe pursuant to this Consent Decree shall be 

5 performed in accordance with the requirements of all applicable 

6 federal, tribal and state laws and regulations. The Port and the 

7 Tribe must also comply with all applicable or relevant and 

8 appropriate requirements of all .federal, tribal and state 

9 environmental laws as set forth in the ROD and documents approved 

10 by EPA pursuant to the Memorandum of Agreement, and in documents 

11 approved by EPA pursuant to this Consent Decree. The activities 

12 conducted pursuant to this Consent Decree, if approved by EPA, 

13· shall be considered to be consistent with the NCP. 

14 

15 

VI. PERFORMANCE OF THE WORK 
. ' 

9. The Port and the Tribe shall meet the conditions, comply 

.16 with the Institutional Controls, and take the precautions that are 

17 specified for each property in Appendices A through F of this 

18 Consent Decreei 

19 10. The Port shall be responsible for monitoring, testing or 

20 other ongoing_or future' requirements regarding Historic 

21 Contamination at each Settlement Property to the extent provided 

22 for in this Consent Decree. The Port and the .Tribe agree to comply 

23 with the terms of the Implementing Agreement and to keep EPA 

24 informed of activities undertaken pursuant to the Implementing 

25 Agreement by taking the measures required under Paragraphs 11 and 

26 12. All notices or rep~rts to be provided by the Tribe to the Port 

27 under this Consent Decree and the Implementing Agreement shall also 
28 
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1 be provided to EPA, as provided under Section XIX, and all notices 

2 or reports to be provided by the Port to EPA under this Consent 

3 Decree shall also be provided by the Port to the Tribe. 

4 

5 

11. Notice of a Release or Threat of a Release 

a. The Tribe shall provide written notice to the Port and 

6 EPA within twenty-four (24) hours of the Tribe's discovery of a 

7 release or threat of a release of a hazardous substance on a 

8 Settlement Property, including a release or threat of a release 

9 involving Historfc Contamination where: (1) In the exercise of its 

10 best professional judgment, the Tribe determines that the release 

11 or.threatened release poses a substantial threat to human health 

12 and/or the environment; (2) the Tribe'becomes aware that the 

13 asphalt cap or the sand and gravel cover of the Capped or Covered 

14 Areas of the Blair Backup Property have been or are likely to be 

15 adversely affected; or (3) the Tribe is required to report the 

16 release or threatened release under Section 103 of CERCLA, 42 

17 U.S.C. § 9603, or Section 304 of the Emergency Planning and 

18 Community Right to Know Act ("EPCRA"), 42 U.S.C. § 11004. 

19 Compliance with this paragraph shall not re~ieve any party of any 

20 notification requirements of an applicable federal, tribal or state 

21 law or regulation. 

22 b.: Upon·being notified by the Tribe of a discovery of a 

23 release or the threat of a release of a hazardous substance on any 

24 of the Settlement Properties, the Port shall provide written 

25 DOtiflcation ~o EPA within 5 calendar days of receivihg the 

26 notification from the Tribe. To the extent known, the written 

27 notification by the·Port shall provide the results of the Port's 
28 
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1 investigation of the release or threat of a release, including the 

2 property name; the specific source, type and location of the 

3 hazardous substance(s); circumstances of the release and the 

4 discovery, including but not limited to sampling r·esults, any 

5 potential imminent and substantial threat to human he_alth arid the 

6 environment, justifications for decisions pertaining to site 

7 activities, and notification on whether the release is suspected to 

8 involve Historic Contamination; and any response actions planned, 

9 completed, or underway. Compliance with this Paragraph shall not 

10 relieve any party of any notification requirements of an applicable 

11 federal, tribal or state law or regulation. 

12 c. Within 65 days of the Port receiving n6tification from 

13 the Tribe pursuant to Paragraph 11.a., the Port shall consult.with 

14 the Tribe and submit to EPA a written report that shall describe 

15 the nature of the release and include complete documentation for 

16 all items listed in Paragraph 11.b above. The w~itten report shall 

17 also identify whether the Port and/or Tribe have any response 

18 actions planned, and 'the report shall include a schedule for 

19 conducting the response action, for approval by EPA. The report 

20 shall include compa~isons to applicable state, tribal, and federal 

21 criteria to be used as screening or cleanup criteria. The Port 

22 shall include in the report a description of the Tribe's position 

23 on the nature of the release and of the need for a response action, 

24 and will identify whether the Port or the Tribe will perform the 

25 response action. EPA may determine that the proposed response 

26 action shall be conducted pursuant to an administrative order 

27 issued under CERCLA, in which case the requirements of the 
28 
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1 administrative order shall.take the place of the remaining 

2 requirements in this Paragraph 11. 

3 d. With,in 90 days of the Port completing any necessary 

4 response actions, the Port shall submit a Completion Report to.EPA 

5 and the\ Tribe describing the response action at the property. The· 

6 Completion Report shall include response actions and compliance 

7 monitoring planned or underway, and the Tribe's activities in and 

8 concurrence (or nonconcurrence) with the response action. The Port 

9 shall be responsible for coordinating response actions with the 

10 Tribe, and the Port shall submit the Tribe's written concurrence as 

11 part of the Completion Report. 

12 e. Within 90 days of the Tribe completing any necessary 

13 response actions, the Tribe shall submit a Completion Report to EPA 

14 and the Port, describing the response action at the property. The 

15 Completion Report shall include response actions and compliance 

16 monitoring planned or underway, and the Tribe's activities in and 

17 concurrence with the response action. 

' 
18 f. If the response action undertaken by the Port or the 

19 Tribe is completed within 90 days of the Port or the Tribe 

20 notifying EPA of the discovery of the release, as provided in 

21 Paragraph 11.a., a single written report may be submitted _to EPA on 

22 both the release and the action taken. The report shall contain 

23 all information in ~aragraphs 11.b, 11.d, and 11.e above and shall 

24 be submitted within 60 days of completion of the response action. 

25 g. The Port and the Tribe agree to incorporate EPA 

26 comments into the Work performed, including reports prepared on 

27 response actions at the S~ttlement ~roperties. EPA may require 
28 
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1 further evaluation or additional reports on Work performed, and EPA 

2 .may require the Port or the Tribe to perform additional Work as 

3 necessary to be protective of human health, welfare and the 

4 environment and to comply with applicable federal, tribal or state 

5 laws and regulations. EPA specifically reserves the right to 

6 determine at any point that EPA should have a direct role in 

7 overseeing and directing response actions under this Paragraph, 

8 including under a separate enforcement agreement. 

9 h. In addition to the reporting requirements set forth in 

10 this Paragraph lL a.·, to the extent practicable, the Tribe shall 

11 also record and maintain a permanent written record of any other 

12 releases of a hazardous substance, regardless of quantity, on a 

13 Settlement Property of which release the Tribe has knowledge. The 

14 Tribe shall require Parties is Privity with the Tribe to report 

15 such releases to the Tribe. To the exte~t known, the written 

16 record by the Tribe shall include the property name; the specific 

17 source, quantity, type, and location of the hazardous substance(s); 

' 18 the circumstances of the release and the discovery; and any 

19 response actions planned, completed, or underway. The Tribe shall 

20 submit annually, in January of each year, to EPA and the Port a 

21 "Puyallup Annual Release Report," certified pursuant to Paragraph 

22 13, that provides the information for each release that has been 

23 recorded pursuant to this Paragraph. Compliance with this 

.24 Paragraph shall not relieve any party of any notification 

25 requirements of · an applicable feder.al; tribal or state l~w or 

26 regulation. 

27 
28. 
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1 

2 

12. Notice of Use or Physical Activity. 

a. The following procedures shall apply if the Tribe or a 

3 Party in Privity with the Tribe proposes a use or physical activity 

4 in an area of a Settlement Property that is restricted by an 

5 Institutional Control imposed under this Decree. 

6 (1) The Tribe shall provide timely written notice in 

7 accordance with the Implementing Agreement to the Port of a use or 

8 -activity that the Tribe or a Party _in Privity with the Tribe pl_ans 

9 to undertake at a Settlement Property. The Tribe or a Party in 

10 Privity with the Tribe shall incorporate practicable construction 

11 and design requirements in its development plans to avoid ~nd 

12 minimize the disturbance of Historic Contamination and to comply 

13 with the Institutional Controls and restrictions set forth in 

14 Appendix A through F of this Consent Decree. 

15 (2) Upon receipt of a written notice under this 

16 Paragraph, the Port, in consultation with the Tribe, shall promptly 

17 evaluate (1) whether the planned use or activity affects an 
' . 

18 Institutional Control that is imposed under this Consent Decree, 

19 and (2) whether additional cleanup of Historic Contamination at the 

20 Settlement Property is necessary to remain protective of human 

21 health, welfare and the environment for that planned use or 

22 activity. 

23 (3) The Port and the Tribe shall notify EPA in 

24 writing of their determination that additional ,cleanup of Historic 

25 Contamination is necessary to remain protective of human health, 

26 welfare and the environment for that planned use or activity, or 

27 that the planned use or activity is inconsistent with an 
28 
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1 Institutional Control that is imposed under this Consent Decree. 

2 The notification shall identify whether the proposed activity is 

3 governed by Paragraphs 12.b. or 12.c. of this Consent Decree. The 

4 notification to EPA shall describe whether a response action will 

5 be necessary at the Settlement Property in order for the Tribe's 

6 planned use to proceed in a manner that is protective of human 

7 health, welfare and the environment. The notification may also be 

8 used to identify any proposal to modify or otherwise change an 

9 Institutional Control. 

10 (4) If the evaluation completed under Paragraph 

11 12.a.(2) finds that the planned use or activity may adversely 

12 affect an area or use at the Settlement Property in a manner that 

13 is restricted by an Institutional Control or require modification 

14 of an Institutional Control that is imposed under this Consent 

15 Decree, the notification required by Paragraph 12.a. shall include, 

16 to the extent known, the results of the Port's investigation at 

17 that time, including the property name, the planned use or 

18 activity, the Institutional Control that would apply to the planned 

19 use or activity, the identification and location of the hazardous 

20 substance(s) that may be disturbed, circumstances of the potential 

21 release and the potential risks to human health, welfare and the 

22 environment, including but not limited to sampling results, any 

2 3 potential imminent and substantial threat to human health and the 

24 environment, and justifications for decisions pertaining to site 

25 activities, and any proposed response actions planned, completed, 

26 or underway. Compliance with this paragraph shall not relieve any 

27 
28 
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1 party of any notification requirements of an applicable federal, 

2 tribal or state law or regulation. 

3 (5) If the Port's and Tribe's evaluation finds that a 

4 response action is required to address the release or threat of a 

5 release of Historic Contamination or to ensure that cleanup levels 

6 of Historic Contamination remain protective of human health, 

7 welfare and the environment, the Port and the Tribe shall follow 

8 the procedures set forth above in Paragraph 11. Before proceeding 

9 with a response action, the Port, in consultation with the Tribe, 

10 shall submit to EPA a written report, as described in Paragraph 

11 ll.c, to supplement information in the notice required by 

12 Paragraph 12.a. 

13 b. Capped or Covered Areas of the Blair Backup 

14 Property. If a use or activity is proposed on the Capped or 

15 Covered Areas of the Blair Backup Property: 

16 (1) The Tribe or a Party in Privity with the 

17 Tribe shall incorporate practicable construction and design 

18 requirements in its development plans to avoid and minimize the 

19 disturbance of Historic Contamination beneath the Capped and 

20 Covered Areas of the Blair Backup Property and to comply with the 

21 Institutional Controls and restrictions set forth in Appendix F of 

22 this Consent Decree. 

2 3 (2) The Port and the Tribe agree that EPA may 

24 disapprove of any use or physical activity proposed by the Tribe or 

25 a Party in Privity with the Tribe that may adversely affect the 

26 asphalt cap or the sand and gravel cover of the Capped and Covered 

27 Areas of the Blair Backup Property. 
28 
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1 c. Subsurface Intrusive Activities. Institutional 

2 Controls imposed under this Consent Decree restrict subsurface 

3 intrusive activities in five areas at four Settlement Properties, 

4 as follows: 

5 Peninsula Project Area of the Inner Hylebos Property (see 
Paragraph 4.c of Appendix A ) ; 

6 East-West Road Property (see Paragraph 4,c of Appendix D) 
Former Lincoln Avenue Ditch Area at the Blair Waterway Property 

7 (see Paragraph 4.c of Appendix E) 
Lincoln Avenue Ditch Area that was filled in 1993 at the Blair 

8 Waterway Property (see Paragraph.4.d of Appendix E) 
Capped or Covered Areas of the Blair Backup Property (see 

9 Paragraphs 4.c and 4.d of Appendix F) . 

10 For these five areas, the Port and Tribe and Parties in Privity 

11 with the Tribe agree to comply with the Institutional Controls and 

12 restrictions set forth in Appendices A, D, E, and F of this Consent 

13 Decree and the notification requirements set forth in this 

14 Paragraph. 

15 d. EPA may disapprove any use or activity proposed by the 

16 Tribe or a Party in Privity with the Tribe, or any response action 

17 proposed by the Port or the Tribe or a Party in Privity with the 

18 Tribe, that may be inconsistent with an Institutional Control 

19 imposed under this Consent Decree. Upon the request of the Tribe 

20 or the Port, EPA will consider modifying an Institutional Control 

21 pursuant to Section XXIII to permit a proposed use or activity. 

22 EPA will evaluate in a timely manner the request to determine 

23 whether the planned use or physical activity can be accomplished in 

24 a manner protective of human health, welfare, and the environment. 

2 5 e. The Port and the Tribe agree to incorporate EPA 

26 comments into the Work performed and reports prepared on the 

27 Settlement.Properties. As directed by EPA, the Port and the Tribe 
28 
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1 agree to further evaluate or prepare additional reports on Work 

2 performed, to perform additional Work as necessary to be protective 

3 of human health and the environment, and to comply with applicable 

4 federal, tribal or state laws and regulations. EPA specifically 

5 reserves the right to determine at any point that EPA should have a 

6 direct role in overseeing and directing the Work under this 

7 Paragraph, including under a separate enforcement agreement. 

8 f. EPA's determinations for the following are reviewable 

9 only in administrative dispute resolution proceedings under Section 

10 XIV: 1) a use or physical activity that may adversely affect the 

11 asphalt cap or the sand and gravel cover of the Capped or Covered 

12 Areas of the Blair Backup Property; 2) subsurface intrusive 

13 activities that may occur in an area of a Settlement Property where 

14 that activity is restricted by an Institutional Control; or 3) a 

15 proposed use or activity that will require modification or changes 

16 to an Institutional Control. EPA shall make its determination in a 

17 timely manner. 

18 13. For each report submitted pursuant to this Consent Decree, 

19 a responsible official representing the Port or the Tribe shall 

20 certify the information contained in the report is true, accurate 

21 and complete. The following certification shall be signed by a 

22 responsible official on behalf of the Port or the Tribe: 

23 "In accordance with 28 U.S.C. § 1746, I certify under penalty of 
perjury under the laws of the United States that the information 

24 contained in and accompanying this certification is true, accurate, 
and complete. As to (the) (those) identified portion(s) of this 

25 (submission) (document) for which I cannot personally verify (its) 
(their) truth and accuracy, I certify as the responsible official 

26 having supervisory responsibility for the person(s) who, acting 

27 
28 
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1 under my direct instructions made the verification, that this 
information is true, accurate, and complete. Dated this day of 

2 

3 14. The absence of express EPA comment, approval or disapproval 

4 of any submission within any specified time period shall not be 

5 construed as approval by EPA. 

6 15. The Port shall, prior to any off-site shipment of Waste 

7 Material from the Settlement Properties to an out-of-state waste 

8 management facility, provide written notification to the 

9 appropriate state environmental official in the receiving 

10 facility's state and to the EPA Project Coordinator of such 

11 shipment of Waste Material. However, this notification requirement 

12 shall not apply to any off-site shipments when the total volume of 

13 all such shipments will not exceed 10 cubic yards. 

14 a. The Port shall include in the written notification the 

15 following information, where available: (1) the name and location 

16 of the facility to which the Waste Material are to be shipped; (2) 

17 the type and quantity of the Waste Material to be shipped; (3) the 

18 expected schedule for the shipment of the Waste Material; and (4) 

19 the method of transportation. The Port shall notify the state in 

20 which the planned receiving facility is located of major changes in 

21 the shipment plan, such as a decision to ship the Waste Material to 

22 another facility within the same state, or to a facility in another 

2 3 state. 

24 b. The Port shall provide the information required by 

25 Paragraph 15.a as soon as practicable after the award of the 

26 contract and before the Waste Material is actually shipped. 

27 
28 
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1 VII. OUALITY ASSURANCE. SAMPLING, and DATA ANALYSIS 

2 16. Throughout all sample collection, transportation, and 

3 analysis activities, the Port and the Tribe and any Party in 

4 Privity with the Tribe shall use procedures for quality assurance, 

5 quality control, and chain-of-custody in complete accordance with, 

6 procedures followed by EPA and consistent with EPA guidelines. 

7 17. Notwithstanding any provision of this Consent Decree, the 

8 United States hereby retains all of its information gathering and 

9 inspectipn authorities and rights, including enforcement actions 

10 related thereto, under CERCLA, RCRA and any other applicable 

11 statutes or regulations. 

12 VIII. ACCESS 

13 18. a. Commencing upon the date of lodging of this Consent 

14 Decree, the Port and the Tribe, to the extent that the Port or the 

15 Tribe then has a possessory interest in one or more of the 

16 Settlement Properties, agree to provide the other Parties and their 

17 representatives, including EPA and its contractors, access at all 

18 reasonable times to the Settlement Properties, and the Tribe agrees 

19 that each Party in Privity with the Tribe shall provide access to 

2 0 the Settlement Properties for the purposes of conducting any 

21 activity related to this Consent Decree including, but not limited 

22 to: 

23 i. Monitoring response actions; 

24 ii. Verifying any data or information submitted to the 

2 5 United States; 

26 iii. Conducting investigations relating to contamination 

27 at or near the Settlement Properties; 
28 
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1 iv. Obtaining samples; 

2 V. Assessing the need for, planning, or implementing 

3 additional response actions at or near the Settlement Properties; 

4 vi. Inspecting and copying records, operating logs, 

5 contracts, or other documents maintained or generated by the Port 

6 or the Tribe or their agents, consistent with Section XVIII; and 

7 vii. Assessing the Port's, the Tribe's, and any of the 

8 Parties in Privity with the Tribe compliance with this Consent 

9 Decree. 

10 b. The obligations of the Port and the Tribe with respect 

11 to the provision of access under Paragraph 18.a. shall run with the 

12 land and shall be binding upon any and all persons who subsequently 

13 acquire any such interest or portion thereof ("Successors-in-

14 Title"). Within 15 days after the entry of this Consent Decree or 

15 the transfer of the Settlement Property to the United States in 

16 trust for the Tribe, whichever is later, the Tribe shall record 

17 either at the Registry of Deeds for Pierce County, Washington, or 

18 with the appropriate office of the Bureau of Indian Affairs, a 

19 notice of obligation to provide access, as provided by this 

20 Section, and related covenants, as described in Section VI and 

21 Appendices A through F to this Consent Decree, and shall provide a 

22 written notice to EPA of compliance with this Paragraph. Each 

2 3 subsequent instrument conveying an interest to a Settlement 

24 Property shall reference the recorded location of such notice and 

25 covenants applicable to such Settlement Property. 

2 6 19. To the extent that any other property to which access is 

27 I required for the implementation of this Consent Decree is owned or 
28 
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1 controlled by persons other than Tribe or the Port, the Port shall 

2 use best efforts to secure from such persons access for the Parties 

3 and their representatives, including, but not limited to, their 

4 contractors, as necessary to effectuate this Consent Decree. For 

5 purposes of this Paragraph "best efforts" includes the payment of 

6 reasonable sums of money in consideration of access. If any access 

7 required to complete activities under this Consent Decree is not 

8 obtained within 4 5 days of the date EPA notifies the Port and Tribe 

9 in writing that additional access beyond that previously secured is 

10 necessary, the Port shall promptly notify the United States, and 

11 shall include in that notification a summary of the steps the Port 

12 has taken to attempt to obtain access. The United States may, as 

13 it deems appropriate, assist the Port in obtaining access. The 

14 Port shall reimburse the United States, in accordance with the 

15 procedures in Section XII (Reimbursement of Response Costs), for 

16 all costs incurred by the United States in obtaining access. 

17 20. Notwithstanding any provision of this Consent Decree, the 

18 United States retains all of its access authorities and rights, 

19 including enforcement authorities related thereto, under CERCLA, 

20 RCRA and any other applicable statute or regulations. 

21 IX. REPORTING RELEASES 

22 21. Upon the occurrence of any event during performance of 

2 3 activities on the Settlement Properties that the Port or the Tribe 

24 are required to report pursuant to Section 103 of CERCLA, 42 U.S.C. 

25 § 9603, or Section 304 of the Emergency Planning and Community 

26 Right-to-know Act (EPCRA), the party shall within 24 hours of the 

27 on-set of such event orally notify the EPA Project Coordinator or 
28 
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1 the Alternate EPA Project Coordinator (in the event of the 

2 unavailability of the EPA Project Coordinator) , or, in the event 

3 that neither the EPA Project Coordinator or Alternate EPA Project 

4 Coordinator is available, the Emergency Response Section, Region 

5 10, United States Environmental Protection Agency. These reporting 

6 requirements are in addition to the reporting required by CERCLA 

7 Section 103, 42 U.S.C. § 9603, or EPCRA Section 304. 

8 22. Within 20 days of the onset of such an event, the Port and 

9 the Tribe shall furnish to EPA a written report, signed by the 

10 Party's Project Coordinator, setting forth the events which 

11 occurred and the measures taken, and to be taken, in response 

12 thereto. Within 30 days of the conclusion of such an event, the 

13 Port and the Tribe shall submit a report setting forth all actions 

14 taken in response thereto. 

15 X. PROJECT COORDINATORS 

16 23. Documents including reports, approvals, disapprovals, and 

17 other correspondence which must be submitted under this Consent 

18 Decree, shall be sent by certified mail, return receipt requested, 

19 to the following addressees or to any other addressees which Port, 

20 the Tribe, and EPA designate in writing. 

21 a. One copy of documents to be submitted to EPA shall be 

2 2 forwarded to: . 

23 Karen L. Keeley, HW-113 . . 
U.S. EPA, Region 10 

24 1200 Sixth Avenue 
Seattle, WA 98101 

25 

26 

27 
28 

b. One copy of documents to be submitted the Port shall be 

forwarded to: 
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21 

22 

23 

24 

25 

26 

27 
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Curtis Ratcliffe 
Port of Tacoma 
P.O. Box 1837 
Tacoma, WA 98401-1837 

c. Two (2) copies of documents to be submitted to the 

Tribe shall be forwarded to: 

Bill Sullivan 
Puyallup Tribe 
2002 East 28th Street 
Tacoma, WA 98404 

24. EPA may designate other representatives, including, but not 

limited to, EPA employees, and federal contractors and consultants, 

to observe and monitor the progress of any activity undertaken 

pursuant to this Consent Decree. EPA's Project Coordinator shall 

have the authority lawfully vested in a Remedial Project Manager 

("RPM") and an On-Scene Coordinator ("OSC") by the National 

Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's Project 

Coordinator shall have authority, consistent with the National 

Contingency Plan, to halt any Work required by this Consent Decree 

and to take any necessary response action when s/he determines that 

conditions at the Settlement Properties constitute an emergency 

situation or may present an immediate threat to public health or 

welfare or the environment due to a release or threatened release 

of Waste Material. 

XI. EMERGENCY RESPONSE 

25. In the event of any action or occurrence during the 

performance of the Work which causes or threatens a release of 

Waste Material from the Settlement Properties that constitutes an 

emergency situation or may present an immediate threat to public 

health or welfare or the environment, the Port and the Tribe shall, 
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1 in addition to the notification requirements of Paragraph 11, 

2 immediately take all appropriate action to prevent, abate, or 

3 minimize such release or threat of release, and shall immediately 

4 notify the EPA's Project Coordinator, or, if the EPA Project 

5 Coordinator is not available, the Port and the Tribe shall notify 

6 the EPA Superfund Response and Investigations Branch, EPA Region 

7 10. The Port and the Tribe shall take such actions in consultation 

8 with EPA's Project Coordinator or other available authorized EPA 

9 officer and in accordance with all applicable provisions of the 

10 Health and Safety Plans, the Contingency Plans, and any other 

11 applicable plans or documents developed pursuant to this Consent 

12 Decree. In the event that the Port and the Tribe fail to take 

13 appropriate response action as required by this Section, and EPA 

14 takes such action instead, the Port shall reimburse EPA all costs 

15 of the response action not inconsistent with the NCP pursuant to 

16 Section XII (Reimbursement bf Response Costs). 

17 26. Nothing in the preceding Paragraph or in this Consent 

18 Decree shall be deemed to limit any authority of the United States 

19 to take, direct, or order all appropriate action or to seek an 

20 order from the Court to protect human health, welfare and the 

21 environment or to prevent, abate, respond to, or minimize an actual 

22 or threatened release of Waste Material on, at, or from the 

2 3 Settlement Properties. 

24 XII. REIMBURSEMENT OF RESPONSE COSTS 

25 27. Within 30 days of the effective date of this Consent 

26 Decree, the Port shall pay to the United States $65,690.84 in full 

27 reimbursement of Past Response Costs. The payments shall be made 
28 
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1 by Electronic Funds Transfer ("EFT" or wire transfer) to the United 

2 States Department of Justice lockbox bank, referencing the Puyallup 

3 Land Transfer Consent Decree, CERCLA Number K8, DOJ Case No. 

4 90-11-2-737, and U.S.A.O. file number , in 

5 reimbursement of Past Response Costs. Payment shall be made in 

6 accordance with instructions provided by the United States to the 

7 Port upon execution of the consent decree. Payments by EFT must be 

8 received at the U.S. D.O.J. lockbox bank by 4:00 p.m. (Eastern 

9 Time) to be credited on that day. 

10 28. The Port shall reimburse the United States for all Future 

11 Response Costs not inconsistent with the National Contingency Plan 

12 incurred by the United States. The United States will send the 

13 Port a bill requiring payment that includes a prepared cost 

14 summary, which includes direct and indirect costs incurred by EPA 

15 and DOJ and their contractors, on an annual basis. The Port shall 

16 make all payments within sixty (60) days of the Port's receipt of 

17 each bill requiring payment. The Port shall forward the certified 

18 check(s) to the U.S. EPA Superfund, P.O. Box 360903M, Pittsburgh, 

19 Pennsylvania 15251, payable to "EPA Hazardous Substances Response 

20 Superfund" and shall reference the Puyallup Land Transfer Consent 

21 Decree and civil action number. A copy of such check with an 

22 explanatory transmittal letter shall be sent to the Director of the 

23 Hazardous Waste Division, EPA, Region 10, the EPA Project 

24 Coordinator and the EPA Hearing Clerk, Office of Regional Counsel, 

25 EPA, Region 10, and to the U.S. Department of Justice as specified 

26 in Section XIX (Notices and Submissions). 

27 
28 
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1 29. The Port may contest payment of any Future Response Costs 

2 under Paragraph 28 if it determines that the United States has made 

3 an accounting error or if it alleges that a cost item that is 

4 included represents costs that are inconsistent with the NCP. Such 

5 objection shall be made in writing within 60 days of receipt of the 

6 bill and must be sent to the United States (if the United States' 

7 accounting is being disputed) pursuant to Section XIX (Notices and 

8 Submissions). Any such objection shall specifically identify the 

9 contested Future Response Costs and the basis for objection. In 

10 the event of an objection, the Port shall within the 60 day period 

11 pay all uncontested Future Response Costs to the United States in 

12 the manner described in Paragraph 28. Simultaneously, the Port 

13 shall establish an interest bearing escrow account in a federally-

14 insured bank duly chartered in the State of Washington and remit to 

15 that escrow account funds equivalent to the amount of the contested 

16 Future Response Costs. The Port shall send to the United States, 

17 as provided in Section XIX (Notices and Submissions), a copy of the 

18 transmittal letter and check paying the uncontested Future Response 

19 Costs, and a copy of the correspondence that establishes and funds 

20 the escrow accpunt, including, but not limited to, information 

21 containing the identity of the bank and bank account under which 

22 the escrow account is estiablished as well as a bank statement 

23 showing the initial balance of the escrow account. Simultaneously 

24 with establishment of the escrow account, the Port shall initiate 

2 5 the Dispute Resolution procedures in Section XIV (Dispute 

26 Resolution). If the United States prevails in the dispute, within, 

27 5 days of the resolution of the dispute, the Port shall pay the 
28 ' , 

PUYALLUP LAND TRANSFER CONSENT DECREE - Page 3 8 



1 sums due (with accrued interest) to the United States in the manner 

2 described in Paragraph 28. If the Port prevails concerning any 

3 aspect of the contested costs, the Port shall pay that portion of 

4 the costs (plus associated accrued interest) for which it did not 

5 prevail to the United States in the manner described in Paragraph 

6 28; the Port shall be disbursed any balance of the escrow account. 

7 The dispute resolution procedures set forth' in this Paragraph in 

8 conjunction with the procedures set forth in Section XIV (Dispute 

9 Resolution) shall be the exclusive mechanisms for resolving 

10 disputes regarding the Port's obligation to reimburse the United 

11 States for its Future Response Costs. 

12 30. In the event that the payments required by Paragraph 2 7 are 

13 not made within 30 days of the effective date of this Consent 

14 Decree or the payments required by Paragraph 28 are not made within 

15 60 days of the Port's receipt of the bill, the Port shall pay 

16 interest on the unpaid balance at the rate established pursuant to 

17 Section 107(a) of CERCLA, 42 U.S.C § 9607. In the event that 

18 payments are not made as required by Paragraphs 27 and 28, the 

19 interest on Past Response Costs shall begin to accrue as of the 

20 effective date of the Consent Decree, and the interest on Future 

21 Response Costs shall begin to accrue on the date of the Port's 

22 receipt of the bill. Interest shall accrue at the rate specified 

2 3 through the date of the Port's payment. Payments of interest made 

24 under this Paragraph shall be in addition to such other remedies or 

25 sanctions available to the United States by virtue of the Port's 

26 failure to make timely payments under this Section. 

27 
28 
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1 XIII. INDEMNIFICATION 

2 31. The United States does not assume any liability by entering 

3 into this agreement or by virtue of any designation of the Port or 

4 the Tribe as EPA's authorized representatives under Section 104(e) 

5 of CERCLA. The Port shall indemnify, save and hold harmless the 

6 United States and its officials, agents, employees, contractors, 

7 subcontractors, or representatives for or from any and all claims 

8 or causes of action arising from, or on account of, acts or 

9 omissions of the Port, their officers, directors, employees, 

10 agents, contractors, subcontractors, and any persons acting on 

11 their behalf or under their control, in carrying out activities 

12 pursuant to this Consent Decree, including, but not limited to, any 

13 claims arising from any designation of a Party as EPA's authorized 

14 representatives under Section 104(e) of CERCLA, 42 U.S.C. § 

15 9604(e). The Tribe shall indemnify, save and hold harmless the 

16 United States and its officials, agents, employees, contractors, 

17 subcontractors, or representatives for or from any and all claims 

18 or causes of action arising from, or on account of, acts or 

19 omissions of the Tribe, its officers, directors, employees, agents, 

20 contractors, subcontractors, any persons acting on their behalf or 

21 under their control, and Parties in Privity with the Tribe, in 

22 carrying out activities pursuant to this Consent Decree, including, 

23 but not limited to, any claims arising from any designation of a 

24 Party as EPA's authorized represeintatives under Section 104(e) of 

25 CERCLA, 42 U.S.C. § 9604(e). Further, the Port agrees to pay the 

26 United States all costs it incurs including, but not limited to, 

27 attorneys fees and other expenses of litigation and settlement 
2 8 
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1 arising from, or on account of, claims made against the United 

2 States based on acts or omissions of the Port, its officers, 

3 directors, employees, agents, contractors, subcontractors, and any 

4 persons acting on their behalf or under their control, in carrying 

5 out activities pursuant to this Consent Decree. The United States 

6 shall not be held out as a party to any contract entered into by or 

7 on behalf of the Port or the Tribe in carrying out activities 

8 pursuant to this Consent Decree. Neither the Port, the Tribe, nor 

9 any such contractor shall be considered an agent of the United 
I 

10 States. 

11 32. The Port and the Tribe waive all claims against the United 

12 States for damages or reimbursement or fpr set-off of. any payments 

13 made or to be made to the United States, arising from or on account 

14 of any contract, agreement, or arrangement between the Port or the 

15 Tribe and any person for performance of activities on or relating 

16 to the Settlement Properties, including, but not limited to, claims 

17 on account of construction delays. In addition, the Port and the 

18 Tribe shall indemnify and hold harmless the United States with 

19 respect to any and all claims for damages or reimbursement arising 

20 from or on account of any contract, agreement, or arrangement 

21 between any person for performance of Work on or relating to the 

22 Settlement Properties, including, but not limited to, claims on 

2 3 account of construction delays. The Tribe reserves, and this 

24 Consent Decree is without prejudice to, any, claims the Tribe may 

25 have against the United States based on the United States' trust 

26 responsibilities to the Tribe. 

27 
28 
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1 XIV. DISPUTE RESOLUTION 

2 33. Unless otherwise expressly provided for in this Consent 

3 Decree, the dispute resolution procedures of this Section shall be 

4 the exclusive mechanism to resolve disputes arising under or with 

5 respect to this Consent Decree. However, the procedures set forth 

6 in this Section shall not apply tp actions by the United States to 

7 enforce obligations of the Parties that have not been disputed in 

8 accordance with this Section. 

9 34. Any dispute which arises under or with respect to this 

10 Consent Decree shall in the first instance be the subject of 

11 informal negotiations between the parties to the dispute. The 

12 period for informal negotiations shall not exceed 20 days from the 

13 time the dispute arises, unless it is modified by written agreement 

14 of the parties to the dispute. The dispute shall be considered to 

15 have arisen when one Party sends the other Parties a written Notice 

16 of Dispute. 

17 35. The following procedures and Paragraphs 36 and 37 apply 

18 only if EPA notifies the Parties that EPA is a party to the 

19 dispute. 

20 a. In the event that the parties cannot resolve a dispute by 

21 informal negotiations under the preceding Paragraph, then the 

22 position advanced by EPA shall be considered binding unless, within 

2 3 10 days after the conclusion of the informal negotiation period, 

24 the Port or the Tribe invoke the formal dispute resolution 

25 procedures of this Section by serving on EPA a written Statement of 

26 Position on the matter in dispute, including, but not limited to, 

27 any factual data, analysis or opinion supporting that position and 
28 . ' 
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1 any supporting doc\imentation relied upon by the Port or the Tribe. 

2 The Statement of Position shall specify the Port's or the Tribe's 

3 position as to whether formal dispute resolution should proceed 

4 under Paragraph 3 6 or 37. 

5 b. Within fourteen (14) days after receipt of the Port's or the 

6 Tribe's Statement of Position, EPA will serve on the Parties its 

7 Statement of Position, including, but not limited to, any factual 

8 data, analysis, or opinion supporting that position and all 

9 supporting documentation relied upon by EPA. EPA's Statement of 

10 Position shall include a statement as to whether formal dispute 

11 resolution should proceed under Paragraph 36 or 37. 

12 c. If there is disagreement between EPA and the Port or the 

13 Tribe as to whether dispute resolution should proceed under 

14 Paragraph 36 or 37, the parties to the dispute shall follow the 

15 procedures set forth in the paragraph determined by EPA to be 

16 applicable. However, if the Port or the Tribe ultimately appeals 

17 to the Court to resolve the dispute, the Court shall determine 

18 which paragraph is applicable in accordance with the standards of 

19 applicability set forth in Paragraphs 36 and 37. 

20 36. Formal dispute resolution for disputes pertaining to the 

21 selection or adequacy of any response action and all other disputes 

22 that are accorded review on the administrative record under 

23 applicable principles of administrative law shall be conducted 

2 4 pursuant to the procedures set forth in this Paragraph. For 

25 purposes of this Paragraph, the adequacy of any response action 

26 includes, without limitation: (1) the adequacy or appropriateness 

27 of plans, procedures to implement plans, or any other items 
28 
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1 requiring approval by EPA under this Consent Decree; and (2) the 

2 adequacy of the performance of response actions taken pursuant to 

3 this Consent Decree. Nothing in this Consent Decree shall be 

4 construed to allow any dispute by the Port or the Tribe regarding 

5 the validity of provisions of the ROD for the CB/NT Site, the 

6 Settlement Agreement, the Settlement Act, or the Implementing 

7 Agreement. 

8 a. An administrative record of the dispute shall be 

9 maintained by EPA and shall contain all statements of position, 

10 including supporting documentation, submitted pursuant to this 

11 Paragraph. Where appropriate, EPA may allow submission of 

12 supplemental statements of position by the parties to the dispute. 

13 b. The Director of the Hazardous Waste Division, EPA 

14 Region 10, will issue a final administrative decision resolving the 

15 dispute based on the administrative record described in Paragraph 

16 36.a. This decision shall be binding upon the Port and the Tribe, 

17 subject only to the right to seek judicial review pursuant to 

18 Paragraph 3 6.c. and d. 

19 c. Any administrative decision; made by EPA pursuant to 

20 Paragraph 36.b. shall be reviewable by this Court, provided that a 

21 notice of judicial appeal is filed by the Port or the Tribe with 

22 the Court and served on all Parties within 10 days of receipt of 

23 EPA's decision. The notice of judicial appeal shall include a 

24 description of the matter in dispute, the efforts made by the 

25 parties to resolve it, the relief requested, and the schedule, if 

26 any, within which the dispute must be resolved to ensure orderly 

27 
28 
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1 implementation of this Consent Decree. The United States may file 

2 a response to the Port's or the Tribe's notice of judicial appeal. 

3 d. In proceedings on any dispute governed by this 

4 Paragraph, the Port or the Tribe shall have the burden of 

5 demonstrating that the decision of the Hazardous Waste Division 

6 Director is arbitrary and capricious or otherwise not in accordance 

7 with law. Judicial review of EPA's decision shall be on the 

8 administrative record compiled pursuant to Paragraph 36.a. 

9 37. Formal dispute resolution for disputes that neither pertain 

10 to the selection or adequacy of any response action,nor are 

11 otherwise accorded review on the administrative record under 

12 applicable principles of administrative law, shall be governed by 

13 this Paragraph. 

14 a. Following receipt of a party's Statement of Position 

15 submitted pursuant to Paragraph 35, the Director of the Hazardous 

16 Waste Division, EPA Region 10, will issue a final decision 

17 resolving the dispute. The Hazardous Waste Division Director's 

18 decision shall be binding on the Port and the Tribe unless, within 

19 10 days of receipt of the decision, the Port or the Tribe file with 

20 the Court and serve on the parties a notice of judicial appeal 

21 setting forth the matter in dispute, the efforts made by the 

22 parties to resolve it, the relief requested, and the schedule, if 

23 any, within which the dispute must be resolved to ensure orderly 

24 implementation of the Consent Decree. The United States may file a 

25 response to the Port's or the Tribe's notice of judicial appeal. 

26 b. Judicial review of any dispute governed by this 

27 Paragraph shall be governed by applicable provisions of law. 
28 , 
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1 38. The invocation of formal dispute resolution procedures 

2 under this Section shall not extend, postpone or affect in any way 

3 any obligation of the Port or the Tribe under this Consent Decree 

4 not directly in dispute, unless EPA or the Court agrees otherwise. 

5 39. In the event EPA determines that the Port or the Tribe have 

6 failed to implement any provisions of the Work in an adequate or 

7 timely manner, EPA may perform any and all portions of the Work as 

8 EPA determines necessary. The Port or the Tribe may invoke the 

9 procedures set forth in Section XIV (Dispute Resolution) to dispute 

10 EPA's determination that a party failed to implement a provision of 

11 the Work in an adequate or timely manner as arbitrary and 

12 capricious or otherwise not in accordance with law. Such dispute 

13 shall be resolved on the administrative record. Costs incurred by 

14 the United States in performing the Work pursuant to this Paragraph 

15 shall be considered Future Response Costs that the Port shall pay 

16 pursuant to Section XII (Reimbursement of Response Costs). 

17 40. Notwithstanding any other provision of this Consent Decree, 

18 the United States retains all authority and reserves all rights to 

19 take any and all response actions authorized by law. 

20 XV. COVENANTS BY THE PORT AND THE TRIBE 

21 41. The Port and the Tribe hereby covenant not to sue and agree 

22 not to assert any claims or causes of action against the United 

23 States with respect to this Consent Decree, including, but not 

24 limited to, any direct or indirect claim for reimbursement from the 

2 5 Hazardous Substance Superfund (established pursuant to the Internal 

26 Revenue Code, 26 U.S.C. § 9507) through Sections 106(b)(2), 111, 

27 112, and 113 of CERCLA, 42 U.S.C. §§ 9611, 9612, and 9613, or any 
28 
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1 other provision of law, any claim against the United States, 

2 including any department, agency or instrumentality of the United 

3 States under Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 and 

4 9613, related to the Settlement Properties, or any claims arising 

5 out of response activities at the Settlement Properties. However, 

6 the Port and the Tribe reserve, and this Consent Decree is without 

7 prejudice to, actions, against the United States based on negligent 

8 actions taken directly by the United States (not including 

9 oversight or approval of the Port or the Tribe plans or activities) 

10 that are brought pursuant to any statute other than CERCLA and for 

11 which the waiver of sovereign immunity is found in a statute other 

12 than CERCLA. The Tribe reserves, and this Consent Decree is 

13 without prejudice to, any claims the Tribe may have against the 

14 United States based the United States' trust responsibilities to 

15 the Tribe. Nothing in this Consent Decree shall be deemed to 

16 constitute preauthorization of a claim within the meaning of 

17 Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d). 

18 XVI. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION 

19 42. Nothing in this Consent Decree shall be construed to create 

20 any rights in, or grant any cause of action to, any person not a 

21 party to this Consent Decree. The preceding sentence shall not be 

22 construed to waive or nullify any rights that any person not a 

23 signatory to this decree may have under applicable law. Each of 

24 the Parties expressly reserves any and all rights (including, but 

25 not limited to, any right to contribution), defenses, claims, 

26 demands, and causes of action which each party may have with 

27 respect to any matter, transaction, or occurrence relating in any 
28 • 
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1 way to the Settlement Properties against any person not a party 

2 hereto. 

3 43. With regard to claims for contribution against the Port of 

4 Tacoma and the Tribe for matters addressed in this Consent Decree, 

5 the Parties hereto agree that the Port and the Tribe are entitled 

6 to such protection from contribution actions or claims as is 

7 provided by Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2). 

8 44. The Port and the Tribe agree that with respect to any suit 

9 or claim for contribution brought by them for matters related to 

10 this Consent Decree they will notify the United states in writing 

11 no later than 60 days prior to the initiation of such suit or 

12 claim. 

13 45. The Port and the Tribe also agree that with respect to any 

14 suit or claim for contribution brought against them for matters 

15 related to this Consent Decree they will notify in writing the 

16 United States within 10 days of service of the complaint on them. 

17 In addition, the Port or the Tribe shall notify the United States 

18 within 10 days of service or receipt of any Motion for Summary 

19 Judgment and within 10 days of receipt of any order from a court 

20 setting a case for trial. 

21 46, In any subsequent administrative or judicial proceeding 

22 initiated by the United States for injunctive relief, recovery of 

23 response costs,,or other appropriate relief relating to the 

24 Settlement Properties, the Port shall not assert, and may not 

25 maintain, any defense or claim based upon the principles of waiver, 

26 res judicata, collateral estoppel, issue preclusion, claim-

27 splitting, or other defenses based upon any contention that the 
28 
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1 claims raised by the United States in the subsequent proceeding 

2 were or should have been brought in the instant case. 

3 XVII. NO ACTION ASSURANCES 

4 47. Pursuant to the Puyallup Tribe of Indians Settlement Act of 

5 1989, 25 U.S.C. § 1773, the Tribe is not liable for Historic 

6 Contamination on Settlement Properties. EPA recognizes that the 

7 Settlement Act is a unique statement of federal policy. EPA has 

8 considered this policy, EPA's Policy Against "No Action" 

9 Assurances, the Port of Tacoma's agreement to accept liability to 

10 the United States and the Tribe for Historic Contamination, and the 

11 specific facts and law of this situation in entering into this 

12 Agreement. Accordingly, the United States, on behalf of EPA, 

13 provides to the Tribe the following assurance of no action. 

14 48. In order to assist the Tribe to enjoy the full benefits of 

15 the Settlement Agreement, and to reflect the Port's continuing 

16 liability for Historic Contamination, EPAwill refrain from 

17 instituting an enforcement action under CERCLA, RCRA § 7003, or 

18 Section 311(f) of the Federal Water Pollution Control Act against 

19 the Tribe or a Party in Privity with the Tribe for a release solely 

20 involving Historic Contamination on the Settlement Properties. 

21 This no action assurance applies only to Historic Contamination, 

22 and does not apply to a release of a hazardous substance, which is 

2 3 not Historic Contamination, that occurs on a Settlement Property 

24 after title to the Settlement Property has been conveyed to the 

25 United States to hold in trust for the benefit of the Tribe. The 

26 following circumstances shall not be considered "a release solely 

27 
28. 
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1 involving Historic Contamination on the Settlement Properties," and 

2 this assurance does not apply: 

3 a. In circumstances where the Tribe.or a Party in Privity 

4 with the Tribe is not in compliance with all of the Institutional 

5 Controls and procedures, including notices, set forth in or 

6 required under this Consent Decree, including its Appendices and 

7 the Implementing Agreement, or in modifications to such Appendices 

8 approved pursuant to this Consent Decree, that are applicable to 

9 the specific Settlement Property and where such noncompliance 

10 causes or is a contributing factor to the release of Historic 

11 Contamination. This agreement at Paragraph 18 provides that the 

12 Tribe or a Party in Privity with the Tribe grants to EPA, its. 

13 authorized representatives, and other persons performing response 

14 actions under agreement with the United States an irrevocable right 

15 of access to the Settlement Properties for the purposes of 

16 monitoring performance of response actions, as EPA deems necessary; 

17 b. In circumstances where the Tribe or a Party in Privity 

18 with the Tribe performs or conducts a physical activity that EPA 

19 has disapproved pursuant to the Consent Decree, and such activity 

20 contributes to the release of Historic Contamination on any of the 

21 Settlement Properties, whether or not such activities were 

22 conducted in accordance with other requirements of this Consent 

23 Decree and its Appendices, or in modifications to such Appendices 

24 approved pursuant to this Consent Decree, or of the Implementing 

2 5 Agreement; 

2 6 c. In circumstances where the Tribe or a Party in Privity 

27 with the Tribe is responsible for a release of a hazardous 
28 
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1 substance or hazardous material on any of the Settlement 

2 Properties, where such substance or material that is released does 

3 not meet the definition of Historic Contamination; 

4 d. Where the release of Historic Contamination involves: 

5 i. A party who caused or contributed to the release 

6 of Historic Contamination on a Settlement Property prior to 
f ' " • • ' , 

7 transfer to the United States to be held in trust for the Tribe. 

8 ii. A party in privity with the Tribe for matters 

9 that do not involve the Settlement Properties. 

10 iii. The Port of Tacoma; 

11 e. In circumstances where EPA decides that the 

12 circumstance does not concern "a release solely involving Historic 

13 Contamination on a Settlement Property subject to this Consent 

14 Decree." The decision whether the Tribe or the Party in Privity 

15 with the Tribe has met its burden of convincing EPA, and whether 

16 the assurance provided by the Paragraph applies, shall be made by 

17 EPA subject only to the procedures set forth in the Dispute 

18 Resolution procedures in Section XIV of this Consent Decree. EPA's 

19 determination shall be subject to judicial review only to the 

20 extent and in the manner provided in Paragraph 36, which shall be 

21 the exclusive mechanism for resolving whether the assurance in this 

22 Paragraph applies, and shall not be subject to judicial review in 

2 3 any other proceeding; or 

24 f. If the United States no longer holds the subject 

2 5 Settlement Property in trust for the Tribe. 
26 

27 
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1 XVIII. ACCESS TO INFORMATION: RETENTION OF RECORDS 

2 49. The Port and the Tribe shall provide to EPA, upon request, 

3 copies of all documents and information within their possession or 

4 control or that of their contractors or agents relating to 

5 activities at the Settlement Properties or to the implementation of 

6 this Consent Decree, including, but not limited to, sampling, 

7 analysis, chain of custody records, manifests, trucking logs, 

8 receipts, reports, sample traffic routing, correspondence, or other 

9 documents or information related to the activities under this 

10 Consent Decree. The Port and the Tribe shall also make available 

11 to EPA, for purposes of investigation, information gathering, or 

12 testimony, their employees, agents, or representatives with 

13 knowledge of relevant facts concerning the performance of the Work. 

14 50. a. The Parties may assert business confidentiality claims 

15 covering part or all of the documents or information submitted to 

16 EPA under this Consent Decree to the extent permitted by and in 

17 accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 

18 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information 

19 determined to be confidential by EPA will be afforded the 

20 protection specified in 40 C.F.R. Part 2, Subpart B. If no claim 

21 of confidentiality accompanies documents or information when they 

22 are submitted to EPA, or if EPA has notified the Parties that the 

23 documents or information are not confidential under the standards 

24 of Section 104(e)(7) of CERCLA, 42 U.S.C. § 9607(e)(7), the public 

25 may be given access to such documents or information without 

26 further notice. 

27 
28 
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1 b. The Port or the Tribe may assert that certain documents, 

2 records and other information are privileged under the attorney-

3 client privilege or any other privilege recognized by federal law. 

4 If a Party asserts such a privilege in lieu of providing documents, 

5 they shall provide the EPA with the following: (1) the title of 

6 the document, record, or information; (2) the date of the document, 

7 record, or information; (3) the name and title of the author of the 

8 document, record, or information; (4) the name and title of each 

9 addressee and recipient; (5) a description of the contents of the 

10 document, record, or information; and (6) the privilege asserted by 

11 the Party. However, no documents, reports or other information 

12 created or generated pursuant to the requirements of the Consent 

13 Decree shall be withheld on the grounds that they are privileged. 

14 51. No claim of confidentiality shall be made with respect to 

15 any data, including, but not limited to, all sampling, analytical, 

16 monitoring, hydrogeologic, scientific, chemical, or engineering 

17 data, or any other documents or information evidencing conditions 

18 at or around the Settlement Properties. 

19 52. The Port and the Tribe shall preserve, for a minimum of 

20 ten (10) years after preparation, all records and documents in 

21 possession or control of its divisions, employees, agents, 

22 accountants, contractors, or attorneys which relate in any way to 

23 activities conducted under-this Consent Decree, despite any 

24 document retention policy to the contrary. 

25 53. At the conclusion of this document retention period, the 

26 Parties shall notify the United States at least 90 days prior to 

27 the destruction of any such records or documents, and, upon request 
28 
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1 by the United States, the Parties shall deliver any such records or 

2 documents to EPA. 

3 ^ XIX. NOTICES AND SUBMISSIONS 

4 54. Whenever, under the terms of this Consent Decree, written 

5 notice is required to be given or a report or other document is 

6 required to be sent by one party to another, it shall be directed 

7 to the individuals at the addresses specified below, unless those 

8 individuals or their successors give notice of a change to the 

9 other parties in writing; provided, however, the notices and 

10 submissions required under Section VI or the Appendices A through G 

11 to this Consent Decree shall be directed to the Project 

12 Coordinators of EPA, the Puyallup Tribe, and the Port specified in 

13 Paragraph 23. All notices and submissions shall be considered 

14 effective upon receipt, unless otherwise provided. Written notice 

15 as specified herein shall constitute complete satisfaction of any 

16 written notice requirement of the Consent Decree with respect to 

17 the United States, EPA, the Tribe, and the Port, respectively. 

18 As to the United States: 

19 Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 

20 U.S. Department of Justice 
P.O. Box 7611 

21 Ben Franklin Station 
Washington, D.C. 20044 

22 Re: DOJ # ' 

2 3 and 

24 Director, Hazardous Waste Division 
United States Environmental Protection Agency 

25 Region 10 
1200 Sixth Avenue 

26 Seattle, Washington 98101 

27 
28 
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1 As to EPA: 

2 Karen Keeley 
EPA Project Coordinator 

3 United States Environmental Protection Agency 
Region 10 

4 1200 Sixth Avenue (HW-113) 
Seattle, Washington 98101 

5 
As to the Puyallup Tribe: 

6 
Bill Sullivan 

7 Environmental Department 
Puyallup Tribe of Indians 

8 2002 East 28th Street 
Tacoma, Washington 984 04 

9 
As to the Port of Tacoma: 

10 
Curtis Ratcliffe 

11 Port of Tacoma 
P.O. Box 18 3 7 

12 Tacoma, WA 98401-1837 

13 XX. EFFECTIVE DATE 

14 55. The effective date of this Consent Decree shall be the date 

15 upon which this Consent Decree is entered by the Court, except as 

16 otherwise provided herein. 

17 XXI. RETENTION OF JURISDICTION 

18 56. This Court retains jurisdiction over both the subject 

19 matter of this Consent Decree and the Parties for the duration of 

20 the performance of the terms and provisions of this Consent Decree 

21 for the purpose of enabling any of the Parties to apply to the 

22 Court at any time for such further order, direction, and relief as 

23 may be necessary or appropriate for the construction or 

24 modification of this Consent Decree, or to effectuate or enforce 

25 compliance with its terms, or to resolve disputes in accordance 

26 with Section XIV (Dispute Resolution) hereof. 

27 
28 
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1 XXII. APPENDICES 

2 57. The following appendices are attached to and incorporated 

3 into this Consent Decree: 

4 "Appendix A" is the Inner Hylebos Property Summary 

5 "Appendix B" is the Upper Hylebos Property Summary 

6 "Appendix C" is the Taylor Way Property Summary 

7 "Appendix D" is the East-West Road Property Summary 

8 "Appendix E" is the Blair Waterway Property Summary 

9 "Appendix F" is the Blair Backup Property Summary 

10 "Appendix G" is the Implementing Agreement 

11 "Appendix H" is the Memorandum of Agreement 

12 "Appendix I" is the CB/NT Record of Decision 

13 "Appendix J" is the Settlement Agreement. 

14 XXIII. MODIFICATION 

15 58. Schedules specified in this Consent Decree for completion 

16 of actions may be modified by agreement of EPA, the Tribe, and the 

17 Port. Appendices A through F of this Consent Decree may be 

18 modified by agreement of EPA, the Tribe, and the Port. The Tribe 

19 shall provide notice of any such proposed modification to the 

20 Bureau of Indian Affairs. All such modifications shall be made in 

21 writing, and no oral modification shall be effective. 

22 59. Except for Paragraph 58, no modifications shall be made to 

23 the Consent Decree without written notification to and written 

24 approval of the United States, the Tribe, the Port, and the Court. 

25 60. Nothing in this Decree shall be deemed to alter the Court's 

26 power to enforce, supervise or approve modifications to this 

27 Consent Decree. 
28 
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1 XXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

2 61. This Consent Decree shall be lodged with the Court for a 

3 period of not less than thirty (30) days for public notice and 

4 comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C. 

5 § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the 

6 right to withdraw or withhold its consent if the comments regarding 

7 the Consent Decree disclose facts or considerations which indicate 

8 that the Consent Decree is inappropriate, improper, or inadequate. 

9 The Tribe and the Port consent to the entry of this Consent Decree 

10 without further notice. 

11 62. If for any reason the Court should decline to approve this 

12 Consent Decree in the form presented, this agreement is voidable at 

13 the sole discretion of any party and the terms of the agreement may 

14 not be used as evidence in any litigation between the Parties. 

15 XXV. SIGNATORIES/SERVICE 

16 63. Each undersigned representative of the Puyallup Tribe of 

17 Indians, the Port of Tacoma, and the Assistant Attorney General for 

18 Environment and Natural Resources of the Department of Justice 

19 certifies that he or she is fully authorized to enter into the 

20 terms and conditions of this Consent Decree and to execute and 

21 legally bind such party to this document. 

22 64. The Puyallup Tribe of Indians and the Port of Tacoma hereby 

23 agree not to oppose entry of this Consent Decree by this Court or 

24 to challenge any provision of this Consent Decree unless the United 

25 States has notified the Parties in writing that it no longer 

26 supports entry of the Consent Decree. 

27 
28 
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65. The Port of Tacoina and the Puyallup Tribe of Indians shall 

identify, on the attached signature page, the name, address and 

telephone nuinber of an agent who is authorized to accept service of 

process by mail on behalf of that party with respect to all matters 

arising under or relating to this Consent Decree. The Port of 

Tacoina and the Puyallup Tribe of Indians hereby agree to accept 

service in that manner and to waive the formal service requirements 

set forth in Rule 4 of the Federal Rules of Civil Procedure and any 

applicable local rules of this Court, including, but not limited 

to, service of a summons. _ ,_ 

SO ORDERED THIS / / DAY 0F/» \/^iL^-^^ ^ — . 19^^ 

United Statear Distric 
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1 
THE imDERSIGNED PARTIES enter into this Consent Decree in the 

2 
matter of United States v. Port of Tacoma, relating 

3 
to the Puyallup' Land Claims Settlement. 

4 

5 FOR THE UNITED STATES OF AMERICA 

6 

7 Date: • ' ' j l ' ^ l ^ ^ oĵ  / 

11 

21 

2 2 

Lois JT- Schifter 
8 Assistant Attorney General 

Environment and Natural Resources 
9 Division 

U.S. Department of Justice 
10 Washington, D.C. 20530 

kznL i££-
12 K ^ y n iChlerie Freel 

Envirdnmefital Enfq>rcement Section 
13 Environment and Natural Resources 

Division 
14 U.S. Department of Justice 

Washington, D.C. 20530 
15 

16 

17 
Chuck Clarke 

18 Regional Administrator, Region 10 
U-S. Environmental Protection 

19 " Agency 
1200 Sixth Avenue 

20 Seattle, Washington 98101 

a^^^cM^j^ 

iu^j..o^tij:jM 
2 3 R i c h a r d G. M c A l l i s t e r 

A s s i s t a n t R e g i o n a l C o u n s e l 
2 4 U . S . E n v i r o n m e n t a l P r o t e c t i o n 

Agency 
25 Region 10 

12 00 Sixth Avenue 
26 Seattle, Washington 98101 

27 
28 
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-̂  THE UNDERSIGNED PARTY enters into this Consent Decree in the 

2 matter of the United States v. Port of Tacoma, relating to the 

3 Puyallup Land Claims Settlement. 

4 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

•21 

22 

23 

24 

25 

26 

FOR THE PUYALLUP T R I B E OF INDIANS 3 

7 Date : M-1?>-9W 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United States v. Port of Tacoma, relating 

to the Puyallup Land Claims Settlement. 

FOR THE PORT OF TACOMA */ 

Date:^^y ^ ^ ' 1^94 

R. G. Earley 
President 
Port of Tacoma' 
P.O. Box 1837 
Tacoma WA 98401 ' 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party: 

Name: Bobert I. Goodstein 
Title: 
Address: 

Port Attorney 
E—Q-—Rny 1R37,, Tacoma WA 984 01 

Tel. Number: ?nfi-ift-^-Q47n 
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the 

matter of United States v. Port of Tacoma, relating to the 

Puyallup Land Claims Settlement. 

FOR THE UNITED STATES OF AMERICA 

Date: 
Steven A. Herman 
Assistant Administrator 
Office of Enforcement and 
Compliance Assurance 
U.S. EPA (MS-2211) 
401 M. Street SW 
Washington, D.C. 20460 

PUYALLUP LAND TRANSFER CONSENT DECREE - Page 62 



Appendix C 
Taylor Way Property Summary 

1. Backqround. The Taylor Way Property is located in the 
vicinity of the intersection of Taylor Way and East-West Road in 
Tacoma, Washington. The triangular-shaped property is about 6 
acres in size and is relatively flat. 

2. Documents. The following reports pertain to the Taylor 
Way Property: 

a. Phase I Environmental Audit, Taylor Way Properties, 
Tacoma, Washington. Prepared by Hart Crowser for the Port of 
Tacoma, dated July 12, 1989. 

b. Final Work.Plan for the Phase II Environmental 
Audit for the Blair Backup and Taylor Way Properties. Prepared 
by Hart Crowser for the Port of Tacoma, dated December 4, 1989. 
Work Plan Addendum for the Supplemental Phase. II Site 
Investigation at the Blair Backup and East-West Road Properties. 
Prepared by Hart Crowser for the Port of Tacoma, dated July 27, 
1990. Work Plan Addendum for Groundwater Background and 
Formaldehyde Sampling, Blair Backup, East-West Road, and Taylor 
Way Properties. Prepared by Hart Crowser for the Port of Tacoma, 
dated January 4, 1991. 

c. Final Investigation Report, Taylor Way Property, 
Port of Tacoma, Washington. Prepared by Hart Crowser for the 
Port of Tacoma, dated October 15, 1991. 

3. Environmental Investigations. Based on the 
investigation results presented in the Final Investigation 
Report, the EPA, Washington Department of Ecology (Ecology), and 
the Puyallup Tribe of Indians (Tribe) agree that no cleanup 
actions are required at the property. The Final Investigation 
Report supports these conclusions with a comparison of 
groundwater, surface water, soil, and freshwater ditch sediment 
data to applicable federal and state environmental requirements 
and criteria that indicate no cleanup actions are required on the 
property. 

4. Institutional Controls. The EPA, Ecology, and Tribe 
agree with the Port of Tacoma's recommendation that no further 
cleanup is required at the property, with the condition that the 
following institutional controls be implemented: 

a. Subject to Paragraph C12f of the Settlement 
Agreement Technical Document 1, future use of the Taylor Way 
Property will be for commercial and industrial purposes. 
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b. The use of shallow groundwater (estimated to be 0 
to 35 feet below ground surface) for drinking water purposes is 
prohibited. 

5. Notice Requirements of the Consent Decree. Requirements 
related to notice of a release or threat of a release of a 
hazardous substance on a Settlement Property, including a release 
or threat of release involving Historic Contamination, are set 
forth in Paragraph 11 of the Consent Decree. Requirements 
related to notice of use or physical activity on a Settlement 
Property are set forth in Paragraph^12 of the Consent Decree. 
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Appendix D 
East-West Road Property Summary 

1. Backqround. The East-West Road Property is located in 
the vicinity of the intersection of East-West Road and Taylor Way 
in Tacoma, Washington. The triangular-shaped property is about 
1.8 acres in size and is relatively flat. 

2. Documents. The following reports pertain to the East-
West Road Property: 

a. Phase I Environmental Audit, Taylor Way Properties, 
Tacoma, Washington. Prepared by Hart Crowser for the Port of 
Tacoma, dated July 12, 1989. 

b. Final Work Plan for the Phase II Environmental 
Audit for the Blair Backup and Taylor Way Properties. Prepared 
by Hart Crowser for the Port of Tacoma, dated December 4, 1989. 
Work Plan Addendum for the Supplemental Phase, II Site 
Investigation at the Blair Backup and East-West Road Properties. 
Prepared by Hart Crowser for the Port of Tacoma,. dated July 27, 
1990. Work Plan Addendum for Groundwater Background and 
Formaldehyde Sampling, Blair Backup, East-West Road, and Taylor 
Way Properties. Prepared by Hart Crowser for the Port of Tacoma, 
dated January 4, 1991. 

c. Final Investigation Report, East-West Road 
Property, Port of Tacoma, Washington. Prepared by Hart Crowser 
for the Port of Tacoma, dated August 27, 1991. 

3. Environmental Investiqations. Based on the 
investigation results presented in the Final Investigation 
Report, the EPA, Washington Department of Ecology (Ecology), and 
Tribe agree that no cleanup action is required for upland soils 
at the property. The Final Investigation Report supports these 
conclusions with a comparison of soil data to applicable federal 
and state environmental requirements and criteria that indicate 
no cleanup action is required. 

The EPA, Ecology, and Tribe agree with the Port of Tacoma's 
(the Port) recommendation that active groundwater remediation by 
the Port at the property is not required at this time, although 
chemical concentrations in groundwater exceed state and federal 
standards. Groundwater contaminants include chlorinated volatile 
organic compounds, such as vinyl chloride; cis-1,2-
dichloroethene; trans-1,2-dichloroethene; and trichloroethene. 
Results of the Final Investigation Report indicate that the 
"Bonneville Power Administration Occidental Sludge Site", a 
property adjacent to the East-West Road Property, is the source 
of the chlorinated volatile organic compounds to groundwater at 



the East-West Road Property. 

4. Institutional. Controls. Based on results of the Final 
Investigation Report, which included an evaluation of the 
potential adverse human health exposures to contaminated 
groundwater, the EPA, Ecology, and Tribe agree with the Port's 
recommendation that no cleanup action by the Port is required at 
the East-West Road Property, with the condition that the 
following institutional controls be implemented: 

a. Subject to Paragraph C12f of the Settlement 
Agreement Technical Document 1, future use of the East-West Road 
Property will be for commercial and industrial purposes. 

b. The use of groundwater at the property for any 
purpose is prohibited to avoid potential exposure resulting from 
contact with or ingestion of contaminated groundwater, 

c. Institutional controls shall minimize the potential 
for future exposure to contaminated groundwater at the East-West 
Road Property (see Port's letter to EPA dated November 2, 1991; 
see Section 7 of Final Investigation Report): 

(1) To protect against inhalation of volatile 
organic compounds by future onsite workers, the Tribe or a Party 
in Privity with the Tribe will provide an integrally designed 
soil gas protection system (e.g., vapor barrier, venting, gravel 
drains, or other appropriate measures) if structures with gas-
permeable (e.g-, wood) floors are built prior to groundwater 
cleanup; or, the Port will be required to evaluate development or 
construction activities at the East-West Road Property for which 
the Tribe gives notice, subject to the Implementing Agreement, to 
the Port to ensure that such activities, including but not 
limited to building structures, are designed to protect 
inhalation of volatile organic compounds by future onsite 
workers- The Tribe or a Party in Privity with the Tribe shall 
incorporate practicable construction and design requirements in 
its development plans to comply with the Institutional Controls 
and restrictions set forth in this Appendix- The Tribe shall 
notify EPA within 5 calendar days of the Tribe's determination 
that proposed activities may result in adverse exposure of 
individuals to inhalation of volatile organic compounds from 
contaminated groundwater at the East-West Road Property- The 
notification to EPA shall describe the impacts of the proposed 
activity, and describe necessary response actions in order for 
the planned activity of the Tribe or a Party in Privity with the 
Tribe to proceed in a manner that is protective of human health, 
welfare, and thie environment. 

(a) The Port and Tribe and Parties in 
Privity with the Tribe agree that any proposed activity that may 
result in an adverse exposure of individuals to inhalation of 
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volatile organic compounds from contaminated groundwater at the 
East-West Road Property must be reviewed and approved by EPA 
prior to the conduct of work. 

(b) Ensure future onsite workers observe 
health and safety precautions as appropriate for worker 
protection during ground-intrusive development or construction 
activities. 

(c) During development or construction 
activities at the East-West Road Property, ensure groundwater 
disposal planning is performed with regard to potential 
dewatering activities during construction. Any contaminated 
materials handled or disposed of shall be handled and disposed in 
accordance with applicable federal, state, and tribal laws and 
regulations. 

5. Notice Requirements of the Consent Decree. Requirements 
related to notice of a release or threat of a release of a 
hazardous substance on a Settlement Property, including a release 
or threat of release involving Historic Contajnination, are set 
forth in Paragraph 11 of the Consent Decree. Requirements 
related to notice of use or physical activity on a Settlement 
Property are set forth in Paragraph 12 of the Consent Decree. 
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Appendix E 
Blair Waterway Property Summary 

1. Backqround- The Blair Waterway Property is located 
along the northeastern shore of the Blair Waterway in Tacoma, 
Washington- The property is about 43.4 acres in size, including 
about 8 acres of intertidal and subtidal marine sediments. The 
Blair Waterway, which is parallel to this property, is not 
designated as a "problem area" waterway within the Commencement 
Bay Nearshore/Tideflats Superfund site. 

2. Documents. The following reports pertain to the Blair 
Waterway Property: 

a. Phase I Environmental Investigation Report. 
Prepared by Landau Associates for the Port of Tacoma, Dated July 
11, 1989. 

b. Work Plan fpr Phase II Environmental Investigations 
at the Port of Tacoma Property Transfers: Blair Waterway 
Property, Inner Hylebos Property, and Upper Hylebos Property. 
Prepared by Landau Associates for the Port of Tacoma, dated 
December 4, 1989. 

c. Final Investigation Report for the Blair Waterway 
Property. Prepared by Landau Associates for the Port of Tacoma, 
dated February 24, 1992 (amended April 14, 1992). Data are 
presented in "Appendix D, Volumes I and II, Data Quality 
Assurance, Final Investigation Report for Blair Waterway, Inner 
Hylebos, and Upper Hylebos Properties, Tacoma, Washington, 
January 15, 1991 (amended July 5, 1991)", which is bound 
separately from the Final Investigation Report. 

d. Supplemental Investigation and Sampling Plan, Blair 
Waterway Property. Prepared by Landau Associates, for the Port of 
Tacoma, dated March 12, 1992. 

e. Data Report, Supplemental Investigation, Blair 
Waterway Property, Tacoma, Washington. Prepared by Landau 
Associates for the Port of Tacoma, dated April 22, 1992. 

f. Analysis of Alternatives, Blair Waterway Property, 
Tacoma, Washington. Prepared by Landau Associates for the Port 
of Tacoma, dated August 14, 1992 (amended November 18, 1992). 

g. Cleanup Plan, Blair Waterway Property, Tacoma, 
Washington. Prepared by Landau Associates for the Port of 
Tacoma, dated February 19, 1993. 

h. Blair Waterway Property Completion Report, Port of 
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Tacoma, Tacoma, Washington, Prepared by Landau Associates for 
the Port of Tacoma, dated March 30, 1994. Lincoln Avenue Ditch 
Addendum to the Blair Waterway Completion Report, dated March 31, 
1994. Mud Lake Addendum to the Blair Waterway Completion Report, 
dated (scheduled to be submitted to EPA May 16, 1994). 

i. Technical Memorandum on Baseline Conditions for the 
Lincoln Ditch Mitigation Plan. Prepared by FishPro, Inc. for 
Puyallup International, Inc., Tacoma, Washington, dated April 14, 
1993. 

j. Lincoln Ditch 404(b)(1) Alternatives Analysis. 
Prepared by FishPro, Inc. for Puyallup International, Inc., 
Tacoma, Washington, dated May 21, 1993. 

k. Lincoln Ditch Mitigation Plan. Prepared by 
FishPro, Inc. for Puyallup International, Inc., Tacoma, 
Washington, dated June 18, 1993, including revisions dated July 
8, 1993; July 21, 1993; and August 19, 1993. 

1. Commencement Bay Nearshore/Tideflats Remedial 
Investigation. Prepared by Tetra Tech for EPA, dated August, 
1985. 

m. Commencement Bay Nearshore/Tideflats Feasibility 
Study. Prepared by Tetra Tech for EPA, dated December, 1988. 

n. Commencement Bay Nearshore/Tideflats Record of 
Decision. EPA, dated September 30, 1989,. 

3. Upland Environmental Investiqations and Cleanup. Based 
on the results presented in the Final and Supplemental 
Investigation Reports, the EPA, Washington Department of Ecology 
(Ecology), and the Puyallup Tribe of Indians (Tribe) agreed that 
cleanup actions were required on the upland portion of the 
property. The Investigation Reports support these conclusions 
with a comparison of groundwater, soil, and freshwater and marine 
ditch sediment data to applicable federal and state environmental 
requirements and criteria, and an evaluation of the potential 
adverse human health exposures (i.e., a human health risk 
assessment). The EPA, Ecology, and Tribe reviewed and approved 
an Analysis of Alternatives Report, which was made available for 
public review and comment from November 23, 1992 to December 23, 
1992. Subsequently, the EPA, Ecology, and Tribe reviewed and 
approved a Cleanup Plan for the Blair Waterway Property. The 
Cleanup Plan was implemented pursuant to an adrainistrative order 
issued by the EPA to the Port of Tacoraa (the Port) on March 9, 
1993 (U.S. EPA Docket No. 1093-03-05-106), and pursuant to 
Araendraent 1 to that order, dated November 3, 1993. A Completion 
Report for the Blair Waterway Cleanup Plan was approved by the 
Tribe on January 20, 1994 and by EPA on April 12, 1994. The 
Lincoln Avenue Ditch Addendum to the Completion Report was 
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approved by the Tribe on March 9, 1994, and by EPA on April 12, 
1994. The following cleanup actions were completed: 

a. Removed approxiraately 50 cubic yards of arsenic-
contaminated soil/sediment lining the northeastern portion of the 
southeastern boundary ditch on the Blair Waterway Property and 
disposed of the material under an asphalt cap at the Blair Backup 
Property (see Appendix F of this Consent Decree). 

b. Placed approximately 50 cubic yards of arsenic-
contaminated soil/sediment from the small segment of the Lincoln 
Avenue Ditch as fill in the large segment of the Lincoln Avenue 
Ditch, prior to remediation of the large segment of the Lincoln 
Avenue Ditch. 

c. Contained contaminated sediments in the large 
segment of the Lincoln Avenue Ditch by filling the ditch with 
clean fill material, in compliance with the Clean Water Act 
404(b)(1) Guidelines, 40 CFR Part 230. The filling of 0.80 acres 
of the Lincoln Avenue Ditch filled in 1993 will be mitigated off-
site and in-kind in ;accordance with the approved Lincoln Ditch 
Mitigation Plan-

d. Removed approximately 16,450 cubic yards of 
slag/soil from the near-surface area in the central portion of 
the Blair Waterway Property and from along three of four sides of 
the graving dock, and disposed of the material under an asphalt 
cap at the Blair Backup Property (see Appendix F of this Consent 
Decree). 

e. Removed approximately 37,000 cubic yards of dredged 
sediment raaterial teraporarily stored in "Mud Lake" on the Blair 
Waterway Property under a separate enforcement order from EPA to 
the Port (U.S. EPA Docket No. C93-5462B). 

The following cleanup action is ongoing: 

f. Organic chemical contamination of groundwater at 
the Blair Waterway Property originating from Reichhold Chemicals, 
Inc. will be cleaned up under a Resource, Conservation and 
Recovery Act (RCRA) Corrective Action Permit WAD 009-252-891 
issued by EPA. Reichhold has installed groundwater monitoring 
and extraction wells in the southeastern portion of the Blair 
Waterway Property to remediate contaminated groundwater. 

4. Upland Institutional Controls- The EPA, Ecology, and 
Tribe agree with the Port's recommendation that no further 
cleanup actions are required at the upland portion of the 
property, with the condition that the following institutional 
controls be implemented: 

a. Subject to Addendura No. 5 (February 16, 1993) of 
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the Port/Tribe Implementing Agreement and to requirements set 
forth in the Final Investigation Report, future use of the Blair 
Waterway Property will be for industrial purposes. 

b. The use of shallow groundwater (estimated to be 0 
to 35 feet below ground surface) at the property for drinking 
water purposes is prohibited. 

c. The EPA, Ecology, and Tribe agree with the Port's 
recommendation that no cleanup is necessary to address low 
concentrations of polychlorinated biphenyls (PCBs) and arsenic 
that were found in the buried sediraent of the forraer Lincoln 
Avenue Ditch, which is generally shown on Figure E-1, with the 
following precautions (see Section 8.1 in the Cleanup Plan): 

(1) A conditional point of compliance in soils is 
established at 12 feet Mean Lower Low Water (MLLW) (about 3-5 
feet below ground surface) in the former Lincoln Avenue Ditch 
area, which encompasses the area shown on Figure 2 of the 
Institutional Controls Addendum, dated May 5, 1994, to the Blair 
Waterway Property Completion Report (reproduced herein as Figure 
E-2). The elevation of 12 feet MLLW corresponds to the Mean 
Higher High Water elevation, which is the level that is rarely 
exceeded by high tides; therefore, sediment could not be 
deposited above this elevation. This conditional point of 
compliance is also considered protective because existing data 
collected from the former Lincoln Avenue Ditch only found 
contarainated sediraents at a depth of 12-13 feet below ground 
surface. Material containing chemical concentrations greater 
than 10 ppra PCBs (raaxiraum detected value = 14.6 ppm) and greater 
than 2 00 ppm arsenic (maxiraura detected value = 291 ppm) may 
remain at depths below 12 feet MLLW. The 10 ppm PCBs and 200 ppm 
arsenic concentrations are the industrial soil cleanup levels set 
forth in the State of Washington's Model Toxics Control Act 
regulations. The conditional point of compliance in the former 
Lincoln Avenue Ditch area has been surveyed and is detailed in 
Figure 2 of the Institutional Controls Addendum, dated May 5, 
1994, to the Blair Waterway Property Completion Report 
(reproduced herein as Figure E-2). 

(2) Any activity within the former Lincoln Avenue 
Ditch area that may result in the uncontrolled release of soil 
containing contaminant concentrations in excess of applicable 
regulatory levels is prohibited. 

(3) For any subsurface intrusive activity taken 
by t;he Tribe or a Party in Privity with the Tribe within the 
forraer Lincoln Avenue Ditch area below a depth of 12 feet MLLW, 
the Tribe shall provide tiraely written notice to the Port in 
accordance with the Implementing Agreement. The Tribe or a Party 
in Privity with the Tribe shall incorporate practicable 
construction and design requirements in its development plans to 

E - 4 



avoid and minimize the disturbance of Historic Contamination and 
to comply with the Institutional Controls and restrictions set 
forth in this Appendix. Within 5 calendar days of the Tribe's 
determination that subsurface intrusive activities will be 
undertaken in the former Lincoln Avenue Ditch area, the Port and 
the Tribe shall notify EPA in writing. The notification to EPA 
shall describe the impacts of the proposed activity, and describe 
necessary response actions in order for the planned activity of 
the Tribe or a Party in Privity with the Tribe to proceed in a 
manner that is protective of human health, welfare, and the 
environment. 

(a) The Port and Tribe and Parties in 
Privity with the Tribe agree that any proposed activities that 
occur in the forraer Lincoln Avenue Ditch area below a depth of 12 
feet MLLW must be reviewed and approved by EPA prior to the 
conduct of work. Prior to the conduct of any work below a depth 
of 12 feet MLLW within the former Lincoln Avenue Ditch area, a 
Work Plan will be submitted to EPA for approval. 

(b) Workers involved in development or 
construction activities within the forraer Lincoln Avenue Ditch 
area below a depth of 12 feet MLLW including, but not limited to, 
grading, foundation construction, placement of utilities, and 
building construction shall observe health and safety procedures 
as appropriate during construction to rainimize dust inhalation 
and dermal contact with the soil containing residual contaminant 
concentrations in excess of applicable regulatory levels. 

(c) Soil and water generated by the Port or 
the Tribe during development or construction activities within 
the former Lincoln Avenue Ditch area below a depth of 12 feet 
MLLW will be tested to identify whether materials are 
contaminated. Any contaminated materials handled or disposed of 
shall be handled and disposed in accordance with applicable 
federal, state, and tribal laws and regulations. 

d. The EPA, Ecology, and Tribe agree with the Port's 
recoraraendation that no further cleanup is necessary to address 
residual contaraination in soils contained within the Lincoln 
Avenue Ditch that was filled in 1993, which is generally shown on 
Figure E-1, with the following precautions (additional 
inforraation provided in Section 8.1 in the Cleanup Plan): 

(1) A conditional point of compliance in soils is 
established at 12 feet Mean Lower Low Water (MLLW) (about 3-5 
feet below ground surface) in the Lincoln Avenue Ditch area that 
was filled in 1993, which encompasses the area shown on Figure 2 
of the Institutional Controls Addendura, dated May 5, 1994, to the 
Blair Waterway Property Completion Report (reproduced herein as 
Figure E-2). The elevation of 12 feet MLLW corresponds to the 
Mean Higher High Water elevation, which is the level that is 
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rarely exceeded by high tides; therefore, sediment could not be 
deposited above this elevation. Material containing chemical 
concentrations greater than 200 ppm arsenic (maxiraura detected 
value = 288 ppm) may reraain at depths below 12 feet MLLW, The 
200 ppm arsenic concentration is the industrial soil cleanup 
level set forth in the State of Washington's Model Toxics Control 
Act regulations. 

(2) Any activity within the area of the Lincoln 
Avenue Ditch that was filled in 1993 that raay result in the 
uncontrolled release of soil containing contarainant 
concentrations in excess of applicable regulatory levels is 
prohibited. 

(3) For any subsurface intrusive activity taken 
by the Tribe or a Party in Privity with the Tribe within the area 
of the Lincoln Avenue Ditch that was filled in 1993 below a depth 
of 12 feet MLLW, the Tribe shall provide timely written notice to 
the Port in accordance with the Iraplementing Agreement. The 
Tribe or a Party in Privity with the Tribe shall incorporate 
practicable construction and design requirements in its 
development plans to avoid and minimize the disturbance of 
Historic Contamination and to comply with the Institutional 
Controls and restrictions set forth in this Appendix. Within 5 
calendar days of the Tribe's determination that subsurface 
intrusive activities will be undertaken in the area of the 
Lincoln Avenue Ditch that was filled in 1993, the Port and the 
Tribe shall notify EPA in writing. The notification to EPA shall 
describe the impacts of the proposed activity, and describe 
necessary response actions in order for the planned activity of 
the Tribe or a Party in Privity with the Tribe to proceed in a 
manner that is protective of human health, welfare, and the 
environment. 

(a) The Port and Tribe and Parties in 
Privity with the Tribe agree that any proposed subsurface 
intrusive activities that occur in the forraer Lincoln Avenue 
Ditch area must be reviewed and approved by EPA prior to the 
conduct of work. Prior to the conduct of any work below a depth 
of 112 feet MLLW within the former Lincoln Avenue Ditch area, a 
Work Plan will be submitted to EPA for approval. 

(b) Workers involved in development or 
construction activities within the area of the Lincoln Avenue 
Ditch that was filled in 1993 below a depth of 12 feet MLLW 
including, but not liraited to, grading, foundation construction, 
placeraent of utilities, and building construction shall observe 
health and safety procedures as appropriate during construction 
to minimize dust inhalation and dermal contact with the soil 
containing residual contaminant concentrations in excess of 
applicable regulatory levels. 
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(c) Soil and water generated by the Port or 
the Tribe during development or construction activities within 
the area of the Lincoln Avenue Ditch filled in 1993 below a depth 
of 12 feet MLLW will be tested to identify whether raaterials are 
contarainated. Any contaminated materials handled or disposed of 
shall be handled and disposed in accordance with applicable 
federal, state, and tribal laws and regulations. The Port agrees 
to submit a Work Plan for approval by EPA prior to its conduct of 
any work below a depth of 12 feet MLLW within the Lincoln Avenue 
Ditch area. 

^ e. Unless EPA agrees otherwise, the use of any 
groundwat.er in the area impacted by Reichhold's contarainated 
groundwater plurae at the Blair Waterway Property for any purpose 
is prohibited. 

5. Impleraentation of the Lincoln Ditch Mitigation Plan. 
Subject to Addendum No. 5 (February 16, 1993) of the Port/Tribe 
Iraplementing Agreement, the Tribe agrees to create, implement, 
and oversee the Lincoln Ditch Mitigation Plan, including 
implementation of the monitoring prograra and contingency plan, at 
the Outer Hylebos Mitigation Site. Irapleraentation of the 
raitigation plan, including planting at the Outer Hylebos 
Property, is required by January 1995, which is one year after 
the filling of the large segment of the Lincoln Avenue Ditch. 

6. Marine Sediment. As part of the Port's obligations 
under the Settlement Agreement, the Port will dredge certain 
intertidal and subtidal marine sediraents associated with the 
Blair Waterway Property, and will dispose of the sediraents in 
accordance with state and federal law. This activity is not 
covered under this Consent Decree. 

7. Notice Requirements of the Consent Decree. Requirements 
related to notice of a release or threat of a release of a 
hazardous substance on a Settleraent Property, including a release 
or threat of release involving Historic Contamination, are set 
forth in Paragraph 11 of the Consent Decree. Requirements 
related to notice of use or physical activity on a Settlement 
Property are set forth in Paragraph 12 of the Consent Decree. 
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Appendix F 
Blair Backup Property Summary 

1. Backqround. The Blair Backup Property is about 85 acres 
in area and is located between Taylor Way and Alexander Avenue in 
Tacoma, Washington. With the exception of buildings along Taylor 
Way, the property is undeveloped. 

2. Documents. The following reports pertain to the Blair 
Backup Property: 

a. Phase I Environraental Audit for the Blair Backup 
Property, Tacoma, Washington. Prepared by Hart Crowser for the 
Port of Tacoma, dated July 12, 1989. 

b. Final Work Plan for the Phase II Environmental 
Audit for the Blair Backup and Taylor Way Properties. Prepared 
by Hart Crowser for the Port of Tacoma, dated December 4, 1989. 

c. Report of Underground Storage Tank removal, Taylor 
Way Property (removal actually occurred at Blair Backup 
Property), Tacoma, Washington. Prepared by GeoEngineers for the 
Port of Tacoraa, dated March 15, 1990. 

d. Final Work Plan Addendum for the Supplemental Phase 
II Site Investigation at the Blair Backup and East-West Road 
Properties. Prepared by Hart Crowser for the Port of Tacoma, 
dated July 27, 1990. 

e. EPA Memorandum Summarizing Activities related to 
Removal of PAH-Contaminated Soils by Kaiser Aluminum and Chemical 
Corporation from a portion of the Blair Backup Property. 
Prepared by Karen Keeley, EPA Superfund Branch, dated October 17, 
1990. 

f. Final Work Plan Addendum for Groundwater Background 
and Formaldehyde Sampling, Blair Backup, East-West Road, and 
Taylor Way Properties. Prepared by Hart Crowser for the Port of 
Tacoma, dated January 4, 1991. , 

g. Summary Docuraent and Final Drawings for Reraoval of 
Contaminated Soils from Solid Waste Management Unit 49 at the 
Blair Backup Property. Submitted to EPA RCRA Branch by Reichhold 
Chemicals, Inc., dated February 28, 1991. 

h. Final Investigation Report, Blair Backup Property, 
Port of Tacoraa, Washington. Prepared by Hart Crowser for the 
Port of Tacoraa, dated January 29, 1992. Volurae I and Volurae II. 

i. Nuisance Materials Status Report, Sandblast 
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Grit/Visibly Stained Soil Reraoval, Blair Backup Property, Port of 
Tacoma, Washington. Prepared by Hart Crowser for the Port of 
Tacoma, dated April 7, 1992. 

j. Work Plan Addendum Supplemental Site Assessment, 
Blair Backup Property, Port of Tacoma, Washington. Prepared by 
Hart Crowser for the Port of Tacoma, dated April 9, 1992. 

k. Analysis of Alternatives, Blair Backup Property, 
Port of Tacoma, Tacoraa, Washington. Prepared by Hart Crowser for 
Port of Tacoma, dated November 19, 1992. Volurae I (Text) and 
Volurae II (Laboratory Certificates of Analysis). 

1. Port of Tacoma Petition for Exemption of Charcoal 
Briquettes and Associated Charcoal-Contaminated Soils from 
Washington Dangerous Waste Regulations, Chapter 173-303 WAC, 
Blair Backup Property, Port of Tacoma, Washington. Prepared by 
Hart Crowser for Port of Tacoma, dated December 16, 1992. Volume 
1 (Text) and Volume II (Laboratory Certificates; dated October 
14, 1992) . ' 

ra. Final Cleanup Plan, OFA/Pennwalt Area, Blair Backup 
Property, Port of Tacoma, WA. Prepared by Hart Crowser for the 
Port of Tacoma, dated February 17, 1993. The Cleanup Plan was 
modified by the meraorandum "Errata to the February 17, 1993 Final 
Cleanup Plan, Blair Backup Property", dated February 26, 1993. 

n. Completion Report, OFA/Pennwalt Area, Blair Backup 
Property, Port of Tacoma, Washington. Prepared by Hart Crowser 
for the Port of Tacoma, dated January 21, 1994. 

3. Upland Environmental Investiqations and Cleanup. Based 
on the results presented in the Final Investigation Report, the 
EPA, Washington Department of Ecology (Ecology), and the Puyallup 
Tribe of Indians (Tribe) agreed that cleanup actions were 
required at the property.. The Investigation Report supports 
these conclusions with a comparison of groundwater, soil, and 
freshwater ditch sediment data to applicable federal and state 
environmental requirements and criteria, and an evaluation of the 
potential adverse human health exposures (i.e., human health risk 
assessment). The EPA, Ecology, and Tribe reviewed and approved 
an Analysis of Alternatives Report, which was made available for 
public review and comment from November 23> 1992 to December 23, 
1992. Subsequently, the EPA, Ecology, and Tribe reviewed and 
approved a Cleanup Plan for the Blair Backup Property. The 
Cleanup Plan was irapleraented pursuant to an adrainistrative order 
issued by the EPA to the Port of Tacoma (the Port) on March 9, 
1993 (U.S, EPA Docket No. 1093-03-05-106)- A Completion Report 
for the Blair Backup Cleanup Plan was approved by the Tribe on 
January 20, 1994, and by EPA on February 9, 1994- The following 
cleanup actions were completed: 
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a. Reraoved approximately 765 cubic yards of sandblast 
grit from several locations at the Blair Backup Property and 
disposed of the raaterial under an asphalt cap in the OFA/Pennwalt 
Area at the Blair Backup Property. 

b- Removed approximately 4,264 cubic yards of charcoal 
briquettes and associated soils contarainated with Polycyclic 
Aromatic Hydrocarbons (PAH) and disposed of material at a secured 
landfill in Klickitat County, WA, in accordance with a Washington 
State Dangerous Waste Exemption-

c. In a 7-acre portion of the Blair Backup Property, 
consolidated under an asphalt concrete cap the ditch sediraents 
and slag/soil from the Blair Waterway Property and the sandblast 
grit from the Blair Backup Property. In this 7-acre portion of 
the property, the material from the Blair Waterway Property was 
overlain on top of chromium slag/soil and PAH-contaminated soils 
that were originally located on the Blair Backup Property. In 
10 acres surrounding the 7-acre capped portion of the property, a 
2-foot sand and gravel cover was placed over the reraaining 
chroraium slag/soil and PAH-contaminated soils, at the Blair Backup 
Property. in total, the 10-acre sand and gravel cover and the 
7-acre asphalt cap cover approximately 80,000 cubic yards of 
chromium slag/soil and approximately 8,000 cubic yards of PAH-
contaminated soils. 

The following cleanup action is ongoing: 

d. Organic chemical contamination of groundwater at 
the Blair Backup Property originating from Reichhold Chemicals, 
Inc. will be cleaned up under a Resource, Conservation and 
Recovery Act (RCRA) Corrective Action Permit WAD 009-252-891 
issued by EPA. Reichhold has installed groundwater raonitoring 
wells in the "Alexander Strip Area" of the Blair Backup Property, 
as described in the Final Investigation Report for the Blair 
Backup Property. 

4. Upland Institutional Controls. The EPA, Ecology, and 
Tribe agree with the Port's cleanup actions, with the condition 
that the following institutional controls be implemented: 

a- Subject to Addendum No- 6 (February 16, 1993) to 
the Port/Tribe Impleraenting Agreement and to requirements set 
forth in the Final Investigation Report, future use of the Blair 
Backup Property will be for industrial purposes. 

b. The use of shallow groundwater (estimated to be 0 
to 35 feet below ground surface) at the property for drinking 
water purposes is prohibited. 

c. Any activity within the capped or covered area of 
the Blair Backup Property that may result in the uncontrolled 
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release of soil/slag containing contaminant concentrations in 
excess of applicable regulatory levels is prohibited. The 
general location of the capped and covered area of the Blair 
Backup Property is shown in Figure F-l to this appendix. The 
surveyed boundaries of the capped and covered area of the Blair 
Backup Property are shown in the "Areas Boundary Plan", which is 
included as the fourth as-built sheet in the Completion Report 
for the OFA/Pennwalt Area of the Blair Backup Property 
(reproduced herein as Figure F-2). 

d. Any activity within the capped or covered area of 
the Blair Backup Property must be conducted in such a raanner as 
to minimize potential human health exposure to contaminantis that 
remain under the cap or cover by restricting subsurface work and 
by requiring notification and oversight of any subsurface work 
that potentially penetrates/damages the cap or cover, and by 
avoiding compromising the integrity of the cap and cover by 
restricting construction activities that could comproraise the cap 
or cover and by requiring notification and oversight of any 
Tribal developraent on the capped or covered area. 

(1) The Tribe shall provide timely written notice 
in accordance with the Implementing Agreement to the Port of a 
use or activity that the Tribe or a Party in Privity with the 
Tribe plans to undertake that might adversely affect the capped 
or covered area. 

(2) The cap and cover are not designed for 
structural carrying capacity. An additional pavement section or 
fill thickness is required before any site activities in the 
capped or covered area is commenced. Site activities over the 
capped or covered area shall be limited until an appropriate 
pavement section is constructed. The Tribe or a Party in Privity 
with the Tribe shall incorporate practicable construction and 
design requirements in its development plans to avoid and 
minimize the disturbance of Historic Contamination beneath the 
cap and cover at the Blair Backup Property and to comply with the 
Institutional Controls and restrictions set forth in this 
Appendix. The Port, in consultation with the Tribe, shall review 
all pavement and foundation designs before site activities 
commence in either the capped or covered area, and shall evaluate 
whether the proposed use or activity adversely affects the capped 
or covered area. The Port shall be notified in writing by the 
Tribe at least one week prior to any subsurface work onsite which 
will penetrate and/or damage the cap or cover. Prior to any 
subsurface work in the vicinity of the asphalt cap, the location 
of the cap should be confirmed. The Port and the Tribe shall 
notify EPA in writing within 5 calendar days of their 
deterraination on whether the proposed use or activity adversely 
affects the capped or covered area. The notification to EPA 
shall describe the impacts of. the proposed activity, and describe 
necessary response actions in order for the planned activity of 
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the Tribe or a Party in Privity with the Tribe to proceed in a 
manner that is protective of human health, welfare, and the 
environment. 

(a) The Port and Tribe and Parties in 
Privity with the Tribe agree that any proposed subsurface 
intrusive activities that occur in the capped or covered area 
must be reviewed and approved by EPA prior to the conduct of 
work. Prior to the conduct of any subsurface work, a Work Plan 
will be submitted to EPA for approval. 

(3) Workers involved in development or 
construction activities within the capped or covered area 
including, but not limited to, grading, foundation construction, 
placement of utilities, and building construction shall observe 
health and safety procedures as appropriate during construction 
to minimize dust inhalation and dermal contact with the 
contaminated material. 

(4) Soil and water generated by the Port or the 
Tribe during development or construction acti.vities within the 
capped or covered area will be tested to identify whether 
materials are contaminated. Any contaminated materials handled 
or disposed of shall be handled and disposed in accordance with 
applicable federal, state, and tribal laws and regulations. 

(5) The future use of shallow groundwater 
(estimated to be 0 to 35 feet below ground surface) in the capped 
or covered area of the Blair Backup Property for any purpose is 
prohibited. Drawdown of the aquifer could induce settlement 
which could in turn crack the asphalt cap. 

e. Unless EPA agrees otherwise, the use of groundwater 
in the area impacted by Reichhold's contaminated groundwater 
plume at the Blair Backup Property for any purpose is prohibited. 

5. Monitorinq Requirements. In accordance with Appendix J 
of the Completion Report and Appendices A and F of the Cleanup 
Plan, the Port shall conduct long-term groundwater monitoring in 
and around the capped or covered area, and long-term operation 
and raaintenance of the sand and gravel cover, asphalt cap, storm 
water system, and groundwater raonitoring system. 

6. Notice Requirements of the Consent Decree. Requireraents 
related to notice of a release or threat of a release of a 
hazardous substance on a Settlement Property, including a release 
or threat of release involving Historic Contamination, are set 
forth in Paragraph 11 of the Consent Decree. Requirements 
related to notice of use or physical activity on a Settleraent 
Property are set forth in Paragraph 12 of the Consent Decree. 
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FINAL 

IMPLEMENTING AGREEMENT 
between the 

PORT OF TACOMA 
and 'the 

PUYALLUP TRIBE OF INDIANS 

1. Parties and Purpose. This Implementing Agreement between 
the PORT OF TACOMA ("Port") and the PUYALLUP TRIBE OF INDIANS 
("Tribe"), and approved by the Secretary of the Interior pursuant 
to 25 U.S.C. 81, is made to set forth the manner, and the condi­
tions for the conveyance of the six (6) parcels of land owned by-
the Port to be conveyed to the United States in trust for the Tribe 
pursuant to the Puyallup Settlement Agreement ("Settlement 
Agreement"), the Puyallup Tribe of Indians Settlement Act of 1989 
(P.L.. 101-41) ("Settlement Act") and the March 24, 1990 "supple-
mental Agreement between the Port and the Tribe ("Supplemental 
Agreement"). The effective date of this Implementing Agreement 
shall be determined in the manner provided by §12 below. 

2. - Delayed Settlement Properties. The Settlement Agreement 
requires that title to certain lands owned by the Port be conveyed 
to the United States in trust for the Tribe by March, 1993. 
Pursuant to the Supplemental Agreement, the deeds to the following 
lands have been placed in escrov.' and are to be conveyed, to the 
Tribe under the Settlement Act, 25 USC §1773b(c) . These lands 
(hereinafter collectively referred to as the "Delayed Settlement 
Properties") as defined by the Record pf Survey include the 
following: 

2.1 The Blair Waterway property, comprised of 43'. 61 
acres; 

2.2 The Blair Backup property, comprised of 85.18 acres; 

2.3 The Inner Hylebos property, comprised of 72.61 
acres; 

2.4 The Upper Hylebos property, comprised of 5.86 acres; 

2-5 The Taylor Way property, comprised of 5.7 7 acres; 
and 

2.6 The East-West Road property, comprised of 1.82 
acres. 
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3. Propertv Transfer and Addenda. The Supplemental 
Agreement describes the mechariism for transferring title to the 
Delayed Settlement Properties from escrow to the United States in 
trust for the Tribe. This Implementing Agreement addresses a 
number of matters of mutual interest to the parties under the 
Settlement Agreement and facilitates the transfer of the Delayed 
Settlement Properties. 

3.1 The Parties intend to prepare and execute an 
addendum for each of the Delayed Settlement Properties which 
shall set forth specific conditions applicable to the transfer 
of that specific Delayed Settlement Property. 

3.2 This Implementing Agreement shall only be applicable 
to those Delayed Settlement Properties which are also subject 
to a specific addendum. 

3.3 Each such addendum shall be an amendment to this 
Implementing Agreement as provided by Section 14.1 below. 
Except as explicitly modified in this Implementing Agreement, 
the terms of the Settlement Agreement and the Supplemental 
Agreement shall remain in full force and effect. 

4., Responsibility for Historic Contamination. Notwithstand­
ing the Port's transfer of Delayed Settlement Properties to the 
United States in trust for the.Tribe, and in accordance with the 
Settlement Agreement and Technical Documents incorporated therein, 
the Port shall continue to remain responsible for the , cleanup 
and/or remediation of any contamination including all known, or 
subsequently discovered contamination that remains on, in, under 
or about any of the Delayed Settlement Properties as of the date 
that title to such Delayed Settlement Property is conveyed to the 
United States in trust for the Tribe ("Historic Contamination"). 

4.1 Monitoring. The Port shall be responsible for all 
monitoring, testing or other ongoing or future requirements 
regarding Historic Contamination on, in, under or about a 
Delayed Settlement Property that either have been or may be 
in the future imposed by the United States Environmental 
Protection Agency ("EPA") by means of Administrative Order, 
Consent Decree or other means. All such requirements imposed 
by EPA are hereby incorporated into this Implementing 
Agreement and shall be enforceable as terms and conditions of 
this Implementing Agreement. 

5. Indemnification. The hold harmless, indemnification, and 
defense provisions contained iri section C(ll)(g) of Technical 
Document No. 1 shall as of the date of transfer of a Delayed 
Settlement Property to the United States in trust for the Tribe 
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extend to all Parties in Privity with the Tribe concerning the use, 
financing, control, management, construction,; development, 
operation, cleanup, or any related activity on, in, under or about 
any of the Delayed Settlement Properties. 

5.1 Parties in Privity with the Tribe. The phrase 
"Parties in Privity with the Tribe" shall mean parties who: 
(a) did not cause or contribute to the pre-transfer release 
of Historic Contamination; and (b) have a derivative interest 
founded on or growing out of contract, connection, involve­
ment, or mutuality of interest with the Tribe with regard, to 
one or more of-the Delayed Settlement Properties. Parties in 
Privity with the Tribe shall include but not be limited to the 
following categories of Parties who meet the above criteria 
of 5.1(a) and 5.1(b): 

5.1.1 Successors, assigns, lessees, lenders, 
partners, contractors, subcontractors, investors, 
mortgagees of the Tribe with regard to (or otherwise 
engaged in activities upon) one or more of the Delayed 
Settlement Properties; 

5.1.2 Parties holding legal, contractual, or 
equitable interests in one or more of the Delayed 
Settlement Properties; 

5.1.3 Parties who, due to the presence of Historic 
Contamination on, in, under or about one or more of the 
Delayed Settlement Properties, may be, considered to be 
an owner or operator or otherwise be deemed a liable 
party with regard to one or more of the Delayed Settle­
ment Properties as defined in either CERCLA (42 U.S.C. 
§9601 et seq.) or MTCA (Chapter 70.105D RCW) as amended 
or other applicable contamination laws. 

5.2 Recording Indemnification. The Port shaLl execute 
a document for each of the Delayed Settlement Properties 
entitled the "Memorandum of Port of Tacoma Indemnification 
for Historic Contamination Liability Pursuant to Settlement 
Act." This document shall provide notice of the Port's 
indemnification of Parties in Privity with the Tribe pursuant 
to Section 5 of this Implementing Agreement. 

5.2.1 The Tribe shall promptly .record this document 
with the appropriate governmental property title 
recording agencies. 
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5.2.2 A copy of this document is attached hereto 
as Exhibit A and is by this reference, incorporated 
herein. 

5.3 Notice of Party in Privity with the Tribe. The 
Port's obligation under- Section 5 of this Implementing 
Agreement to indemnify Parties in Privity with the Tribe is 
subject to the Tribe providing the Port with written notice 
of the identity of the third party which the Tribe has 
determined to be a Party in Privity with the Tribe. 

5.3.1 The Tribe shall provide such written notice 
to the Port within ninety (90) days of the execution of 
the contract or agreement establishing the relationship 
between the Tribe and a third party determined by the 
Tribe to be a Party in Privity with the Tribe. 

5.3.2 The Tribe shall provide such notice to the 
Port in the form attached as Exhibit B and entitled 
"Notice to Port of Party in Privity with the Tribe." 
Exhibit B is by this reference incorporated herein. 

5.4 Limitation of Indemnification. The Port's obliga­
tion to indemnify Parties in Privity with the Tribe under 
Section 5 of this Impleraenting Agreement is limited to 
liability that arises, or that may in the future arise, due 
to the presence of Historic Contamination on, in, under or 
about one or more of the Delayed Settlement•Properties and as. 
set forth in Section 5.4.1 below. 

5.4-1 Post Transfer Releases. The Port's duty to 
hold harmless, indemnify and defend Parties in Privity 
with the Tribe, does not extend to liability that arises 
as the result of a release of contamination (other than 
Historic Contamination) on, in, under or about-a Delayed 
Settlement Property subseq[uent to the date that the Port 
transfers- title to such Delayed Settlement Property to 
the United States in trust for the Tribe. 

5.4.2 Violation of Use Restriction. The Port's 
duty to hold harmless, indemnify and defend Parties in 
Privity with the Tribe shall include activities taking 
place on a Delayed Settlement Property that .cause the 
release of Historic Contamination, but does not extend 
to liability that arises as the result of a release of 
Historic Contamination where the Port can show that the 
activity of the Party in Privity with the Tribe caused 
the release, and that such activity is in violation of 
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a restriction on the use of such Delayed Settlement 
Property imposed by EPA in an Administrative Order on 
Consent or Consent Decree applicable to the specific 
Delayed Settlement Property in question. 

5.5 Liquidated Damages. The Port's contractual 
obligation to Parties in Privity with the Tribe as provided 
for in this Section 5, is limited as set forth in Section 
C(ll)(g) of Technical Document No. 1. 

6. Use of Delayed Settlement Properties. The use of Delayed 
Settlement Properties shall be consistent with paragraph C(12) of 
Technical Document No. 1, and any applicable EPA Administrative 
Order on Consent or Consent Decree. Unless the Addendum for a 
particular Delayed Settlement Property provides otherwise and 
subject to Section 7 below, use of Delayed Settlement Properties 
shall prohibit the use of groundwater for drinking water purposes 
and shall be consistent with those uses allowed within "Industrial 
Zones M-2 and M-3" of the Tacoma Zoning Code as of the effective 
date of this Implementing Agreement (hereinafter collectively 
referred to as "Restricted Uses"). The Tribe's Restricted Uses may 
be modified to include additional commercial uses, provided that 
timely notice be given to the Port consistent with Section 8 below. 

. 7. Change in Use of Delayed Settlement Properties. At any 
time in the future, if the Tribe has a requirement for commercial 
use consistent with the surrounding uses that is not included in 
the uses permitted under Section 6 of this Implementing Agreement, 
or the specific Addendum for that Delayed Settlement Property, the 
Restricted Uses may be modified to include additional: commercial 
uses; provided that if the modification of the Restricted Uses is 
determined to permit uses of one or more of the Delayed Settlement 
Properties, for which it is determined that prior cleanup levels 
of Historic Contamination on, in, under or about the property are 
no longer deemed to be protective of human health and the environ­
ment, the Port shall promptly undertake additional cost-;ef feet ive 
remedial activities as may be necessary and shall do so in a timely 
fashion so that such new or expanded use of the Delayed Settlement 
Property can occur. To the maximum extent • possible, remedial 
activities will be undertaken in a manner to minimize disruption 
of the then current uses of the Delayed Settlement Property. 

7.1 Coordination - Future Remedial Activities. Where 
Restricted Uses of Delayed Settlement - Properties are mod­
ified, pursuant to Section C(12)(f) of Technical Document Nq. 
1, and Section 7 of this Implementing Agreement, the Tribe will 
cooperate with the Port and shall incorporate reasonable 
construction and design requirements in its development plans 
to minimize the disturbance of 'Historic Contamination. The 
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Port will take the lead in undertaking any required remedial 
activities. . , 

7.2 Limitations on Present/Future Use. Except as 
specifically provided in Section 6 and Section 7, nothing in 
this Implementing Agreement shall limit the use of any Delayed 
Settlement Property by the Tribe or a Party in Privity with 
the Tribe. 

8. Notice of Use and/or Physical Activity on Delayed 
Settlement Property. The Tribe shall provide the Port with timely 
written notice of use and/or activities that the Tribe or a Party 
in Privity with the Tribe plans to undertake on any Delayed Settle­
ment Property and of material changes thereto. 

8.1 The purpose of such notice is to facilitate 
consultation between the Port and the Tribe (and Parties in 
Privity with the Tribe) and to identify whether steps may need 
to be taken to avoid potential releases of Historic Con­
tamination and to insure that the activity is consistent with 
the Restricted Uses set forth in Section 6. 

8.2 The Tribe shall provide such notice to the Port by 
means of a form entitled "Notice of Use and/or Physical 
Activity." A copy of this form is attached hereto as Exhibit 
C and is by this reference incorporated herein, 

9- Conditional Release of Claim for Economic Loss. Subject 
to and conditioned upon the Port's satisfactory progress toward 
the completion of its obligations with regard to a Delayed 
Settlement Property under both this Implementing Agreement and any 
applicable Administrative Order, Consent Decree or other document, 
the Tribe shall refrain from the exercise of any claim for economic 
loss. Upon the Port's complete and satisfactory performance of its 
obligations with regard to .a Delayed Settlement Property under both 
this Implementing Agreement and any applicable Administrative Order 
or Consent Decree, the Tribe shall release the Port from obliga­
tions to compensate the Tribe for its economic loss related to that 
specific Delayed Settlement Property, under Section C(ll)(f) of 
Technical Document No. 1. 

10. Notice. Where notice is to be provided pursuant to this 
Agreement, such notice must be in written form and delivered via 
messenger service or First Class Mail certified and return receipt 
requested to: 

10.1 Tribe: The Director of Environmental Programs, 
The Puyallup Tribe of Indians, 2002 East 28th Street, Tacoma, 
Washington 98404, and copy to the Director of Legal Offices, 
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The Puyallup Tribe of Indians, 2002 East 28th Street, Tacoma, 
Washington 98404. 

10.2 Port: Director of Environmental Affairs, Port 
of Tacoma, P. O. Box 1837, Tacoma, Washington 98401, and copy 
to the General Counsel, Port of Tacoma, P. O. Box 183 7, 
Tacoma, Washington 98401. 

11. Access. The Tribe shall upon written notice provide 
reasonable access to the Port as may be required by this Agreement 
or for the purpose of conducting such monitoring, site investiga­
tions or further removal or remedial activities as may be required 
pursuant to Administrative Order or Consent Decree. 

12. EPA Authority. Nothing in this Implementing Agreement 
shall limit the authority of EPA under applicable law. 

13. Effective Date. The effective date of this Agreement 
shall be the date upon which both parties have signed this 
Agreement and it has been approved by the Department of the 
Interior. 

14. Amendment and Addenda. This Implementing Agreement may 
be modified by the written concurrence of the Port, the Tribe and 
the Department of the Interior. When signed by both parties, an 
addendum as described in Section 3 above, shall be an amendment to 
this Implementing Agreement upon approval by the Department cf the 
Interior. 

15. Execution. By their signatures set forth.below the 
Parties agree to be bound to the terms and conditions set forth 
above. 

DATEfj 
r^7. ICJJOX 

1 ^ 

' DATE 

llup Tribal Council 

President, Port Commission 

APPROVED: 

DEPARTMENT OF THE INTERIOR 
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conditions ' and limitations set forth in the Implementing 
Agreement (see, for example. Section 5.3 "Notices," Section 5.4 
"Limitations^" and Section 6 "Uses"). 

3.3 This Indemnification shall be binding on any successor 
entity to the Port. 

3.4 This Memorandum shall be liberally construed as an 
entire document to accomplish its purposes. However, each 
provision of this Memorandum shall be deemed independent and 
severable, and the invalidity or partial invalidity of any 
provision shall not affect the validity or enforceability of the 
remaining part of that or any other provision. 

^ DATED this Stt^ay of ^^^^^ 1992. 

THE PORT OF/ TACOMA 

Its President 
By_ 

STATE OF WASHINGTON ) 
) ss. 

COUNTY OF PIERCE ) 

On this 5th day. of March / 199:,, personally 
appeared before me Ned Shera / to me known to be the 

Pv-oc:-; Hon^- of the PORT OF TACOMA and acknowledged to 
me that she/he signed the same as her/his free and voluntary act 
and deed for the uses and purposes therein mentioned. 

GIVEN under my hand and official seal this 5th day of 
March , 1992. 

NOTARY PUBLIC iiV a h d for , the' 
State of Washington, residing 
at Tacoma 
My commission expires 7/7/94 
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EXHIBIT A 
FINAL 

MEMORANDUM OF PORT OF TACOMA 
INDEMNIFICATION FOR 

HISTORIC CONTAMINATION LIABILITY 
PURSUANT TO SETTLEMENT ACT 

1- PURPOSE 

The purpose of this memorandum is to provide notice of the 
protection afforded to parties deemed to be in privity with the 
Puyallup Tribe of Indians ("Tribe") pursuant to federal law, as 
further implemented by means of an Implementing Agreement entered 
into between the Tribe and the Port of Tacoma ("Port"). The 
scope of such protection and the requisite relationship of the 
parties to the Tribe are described below. 

2- BACKGROUND 

2.1 The Property described in Exhibit 
1 attached hereto (the "Property") is being or has been trans­
ferred to the Tribe under the Settlement Agreement authorized by 
the Puyallup Tribe of Indians Settlement Act, 25 U.S.C. § 1773, 
et seq. (1991) (collectively the "Settlement")'. Section 
1773b(b)(2) of the Settlement Act modifies the application of the 
Comprehensive Environmental Response Compensation and Liability 
Act ("CERCLA"), 42' U.S.C. §9601 et seq., with regard to the 
Property, providing that "[t]he Tribe shall not be liable for the 
cleanup costs or in any manner for contamination on [the 
Property] except any contamination caused by the Tribe's 
activities after conveyance of [the Property] to the Tribe...." 

2.2 Under the terms of Section C(ll)(g) of Technical 
Document No. 1 to the Settlement Agreement, the Port agreed to 
"hold the Tribe harmless from, and to indemnify and defend the 
Tribe against any claim or liability which may be asserted by any 
private or public party due to the presence of hazardous 
materials, dangerous waste, or other pollution on [the Prop­
erty]. ... " Section C(ll)(g) of Technical Document No. 1 to the 
Settlement Agreement defines the Port's maximum liability to the 
Tribe under the indemnification provision. 

- 1 
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2-3 The Port has entered into an agreement with the Tribe 
("Implementing Agreement"). The Implementing Agreement addresses 
the hold harmless, indemnification and defense provision set 
forth in Section C(ll)(g) of Technical Docum.ent No. 1 to the 
Settlement Agreement, subject to certain conditions and limita­
tions. A copy of the Implementing Agreement is attached hereto 
as Exhibit 2 and is by this reference incorporated herein-

3. INDEMNIFICATION PROVISION 

3-1 The hold harmless, indemnification, and defense 
provisions contained in section C(ll)(g) of Technical Document 
No. 1 to the Settlement Agreement, shall as of the date of 
transfer- of the Property to the United States in trust for the 
Tribe extend to all Parties in Privity with the Tribe concerning 
the use, financing, control, management, construction, develop­
ment, operation, cleanup, or any related activity on, in, under 
or about the Property. 

3-111 The phrase "Parties in Privity with the Tribe" 
shall mean parties who: (a) did not cause or contribute to the 
pre-transfer release of Historic Contamination; and (b) have a 
derivative interest founded on or growing out of contract, 
connection, involvement, or mutuality of interest with the Tribe 
with regard to the Property. 

3.1.2 Parties in Privity with the Tribe shall include 
but not be limited to the following categories bf parties who 
meet the above criteria of 3.1-l(a) and 3-l-l(b): 

(a) Successors, assigns, lessees, lenders, partners, 
contractors, subcontractors, investors, mortgagees of 
the Tribe with regard to (or otherwise engaged in 
activities upon) the Property; 

(b) , Parties holding legal, contractual, or .equitable 
interests in the Property; and 

(c) Parties who, due to the presence of Historic 
Contamination on, in, under or about the Property, may 
be considered to be the owner or operator or otherwise 
be deemed a liable party with regard to the Property 
as defined in either the Comprehensive Environmental 
Response, Compensation and Liability Act. ("CERCLA") (42 
U-S.C. §9601 et seq.) or the Model Toxics Control Act 
("MTCA") (Chapter 70.105D RCW) as amended or other 
applicable contamination laws. 

3.2 The Port's obligation to- hold harmless, indemnify and 
defend Parties in Privity with the Tribe is subject to certain 

- 2 - .-
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Exhibit B 

NOTICE TO PORT OF PAJHT 
IN PRIVITY WITH THE TRIBE 

LAi^D PARCEL (Check one) : 

I 1 Inner Hylebos Q ] Blair Backup 

I 1 Upper Hylebos Q East West Road 

D A T E . 

I I Blair Waterway 

• Taylor Way 

ENTITY IN P R m T Y uaXU TRIBE: 

Name 

Address 

Contact Person Name 

Title 
Tclcphnno No 

TERM OF RELATIONSHIP: 

Month/Year 

Start 

Monih/Ycar 

End 

NATURE OF RELATIONSHIP: 

P O R P S MAILING ADDRESS: Director, Environmental Affairs Departmeni 
Port of Tacoma 
P. O. Box 1837 
Tacoma, WA 98401 

DATE RECEIVED 
BY PORT; 

PORT COMMENTS: 

PORT REVIEW 
PERSON: 

This notificaiion is made pursuant to Section 5.3.2 of the Implementing Agreemeni 
Dated . between the Fort of Tacoma and the Puyallup Indian Tribe. 

OG.M,nm.EjcDBPrT.^.i:/31/91 



Exhibit C 

NOTICE OF USE AND/OR PITV^SICAL ACTIVITY 

DATE: 

LAND P A R C E L (Check one) : 

I I Inner Hylebos Q Blair Backup O Blair Waterway 

I I Upper Hylebos Q East West Road Q Taylor Way 

DESCRIBE ANY SPECIFIC PROPERTY USE, PHYSICAL ACTIVITIES IMPACTING SOILS, 
SEDIMENTS OR GROUNDWATER, AND TIMING OF SUCH ACTIVITIES: 

TRIBE CONTACT PERSON: 
Telephone No. 

ENTITY PERFORMING PHYSICAL ACTIVITY: 

Name 

Address 

Contact Person Name 
Telephone No. 

ACKNOWLEDGMENT OF RESTRICTED USE: The performing entity has read and will comply 
with paragraph 6 ofthe "Implementing Agreement Between the Port of Tacoma and the Puyallup 
Indian Tribe", to wit: 

6. Use of Delayed Settlement Properties. The use of Delayed Settlement Properties shall be consistent 
with paragraph C(12) of Technical Document No. 1,- and any applicable EPA Administrative Order on 
Consent or Consent Decree. Unless the Addendum for a particular Delayed Settlement Property 
provides otherwise and subject-to Section 7 below, use of Delayed Settlement Properties shall prohibit 
the use of groundwater for drinking water purposes and shall be consistent with those uses allowed 
within "Industrial Zones M-2 and M-3" of the Tacoma Zoning Code as of the effective date of this 
Implementing Agreement (hereinafter collectively referred to as "Restricted Uses"). 

By: 
Its: 

PORPS MAILING ADDRESS: Director, Environmental Affairs Department 
Fort of Tacoma 
P. O. Box 1837 
Tacoma, WA 98401 

DATE RECEIVED 
BY FORT: 

P.ORT COMMENTS: 

FORT REVIEW 
FERSON: 

This notification is made pursuant to Section 8 of the Implementing Agreeraent 
Dated . betvveen the Port of Tacoma and the Puyallup Indian Tribe. 

DGM:n>o;:EriiCPh)^:3,'5,V2 



FINAL 

ADDENDUM NO. 1 
INNER HYLEBOS PROPERTY 

1. Inner Hylebos Propertv. The Final Investigation Report 
for the Inner Hylebos Property (Landau and Assoc., January , 
1992) concludes that the chemical constituents of concern in and 
about the soils are below residential cleanup levels established 
pursuant to the State of Washington Model Toxics Control Act, 
chapter 70.105D RCW and do not require remedial action. The Final 
Investigation Report concludes that the site is appropriate for 
commercial and industrial uses. The Environmental Protection 
Agency, Ecology and the Tribe have concurred with the findings and 
conclusions of the Inner Hylebos Final Investigation Report 
pursuant to the Memorandum of Agreement. A diagram of the property 
is attached. 

2. Use of Propertv- Pursuant to Section 6 of the 
Implementing Agreement there are no restrictions on commercial or 
industrial use except that for any excavation below three (3) feet 
cf the surface on the spit portion of the Property, identified in 
the map attached hereto, use of groundwater for drinking v;ater 
purposes shall be prohibited-

3- Marine Sediments- Certain areas of marine sediments 
within the Inner Hylebos Property were identified as potential 
problem areas in EPA's Commencement Bay/Nearshore Tideflats Record 
of Decision- These areas are not currently designated for active 
remediation, but for natural recovery. However, .if natural 
recovery is not successful, active remediation may be required. 

4. Tribal Dredqincr. The Port and the Tribe recognize that 
development of the Inner Hylebos Property may require certain areas 
to be dredged- Except as provided in this. Addendum No. 1, the 
Tribe will be responsible for the cost of such dredging-

5. Sediment Testing. If PSDDA standards for open water 
disposal are likely to be exceeded because of the presence of 
Historic Contamination, then the Port and the Tribe shall each pay 
fifty percent (50%) of any chemical and/or biological testing 
required. 

6. Dredged Disposal. In the event that the presence of 
Historic Contamination precludes the disposal of dredged materials 
in or at an open water site, the Tribe shall contribute toward the 
costs of such disposal, a base amount per cubic yard of dredged 
materials. This base amount to be paid by the Tribe shall be equal 
to the then prevailing cost of disposal of a cubic yard of 
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uncontaminated dredged materials at an open water site. All costs 
associated with disposal over the base amount contributed by the 
Tribe shall be borne solely by the Port- The Port's obligation 
under this Section 6 is conditioned upon the Tribe first taking the 
following two steps: 

6.1 The Tribe shall, in accordance with Section 8 of the 
foregoing Implementing Agreement, effective March , 1992, 
notify the Port in writing, of the Tribe's intention to 
conduct dredging activity at, on or under the Inner Hylebos 
Property; and, 

6-2 The Tribe shall subrait an application for an Army 
Corps of Engineers Section 404 dredge or fill permit to 
conduct dredging at, on or under the Inner Hylebos Property-

7. Port Disposal Site. In conjunction v/ith other projects 
of the Port, the Port shall use its best efforts to permit a 
nearshore site for disposal of the Tribe's contaminated "dredged 
materials associated with the Inner Hylebos Property. The Port and 
the Tribe shall cooperate in good faith to coordinate their, 
respective activity with regard to the Port's permitting of a 
nearshore contaminated dredged materials disposal site to 
accommodate the Tribe's dredging and development of the Inner 
Hylebos Property. Subsequent to transfer of the Inner Hylebos 
Property, the Port's obligation to the Tribe under Section 6 above 
with respect to the Tribe's use of a specific disposal site for 
contaminated dredged materials shall expire with regard to that 
specific disposal site, 365 days after the date that the Tribe 
receives written notice from the Port of the availability of such 
nearshore disposal site-

8- Port Fundincf- The Port's financial obligation under 
section 6 of this Addendum No. 1, with regard to the dredging 
acceptance and disposal ' of contaminated materials from the Inner 
Hylebos Property for disposal at an available disposal site shall 
not exceed a total cost of $2-30 per square foot of surface area 
to be dredged-

9. Dickman Dump. Large quantities of bark have been removed 
from the intertidal area surrounding the bulkhead in an area known 
as the Dickman Dump. The Tribe will manage any further bark 
removal and will secure any necessary approvals from appropriate 
agencies, including, but not limited to, the U.S. Army Corps of 
Engineers. Upon the Parties' execution of this Addendum No. 1, the 
Port shall make periodic payments upon receipt of invoice, by the 
Tribe or its agents, up to a total amount of $85,000 toward costs 
associated with the planning, design and removal of bark and any 
necessary backfill activity of the Bark Removal area. 
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10- Port Mitigation. Measures. Subsection 3(1) (a) (11) of 
Technical Document No- 4 to the Settlement Agreement allows the 
Port to create certain inter-tidal habitat within the Inner Hylebos 
property. The Parties agree that the Tribe may, at its option, 
provide the Port with written notice that the Tribe has elected to 
have the habitat mitigation described in that subsection provided 
for at other Tribal property. This substitution by the Tribe is 
subject to the approval of the Port, which approval shall not be 
unreasonably withheld- The Tribe may make this election so long 
as there is no difference in the Port's cost of creating the 
habitat and as long as the Port receives equivalent mitigation 
and/or enhancement credit-

11. Best Management Practices. The Tribe will implement best 
management practices at its marina with particular emphasis on in-
water boat repair and maintenance activities, to prevent the 
potential for sediment contamination from marina activities. 

12- Execution- By their signatures set forth beiow the 
Parties agree to be bound by the terms and conditions set out in 
this Addendum No- 1, which upon execution shall become a part of 
and incorporated within the foregoing Implementing Agreement 
between the Port of Tacoma and the Puyallup Indian Tribe. 

PUYALLUP INDIAN TRIBE 

ChaT-ri/ Puyallup Tribal Council 

PORT 

DATE President, Port Commission 

APPROVED: 

DEPARTMENT OF THE I N T E R I O R 

DATE 

IMPLEMENTING AGREEMENT 
ADDENDUM NO. 1 - P a g e 3 
RA0S0334 



FINAL 

ADDENDUM NO. 2 

TAYLOR WAY PROPERTY 

1- Taylor Wav Property- The Final Investigation Report (Hart 
Crowser, October 15, 1991) concludes constituents of interest in 
soils are below MTCA residential cleanup levels established 
pursuant to the State of Washington Model Toxics Control Act, 
Chapter 7 0.105D RCW and do not require remedial action- A 
potential exists for Historic Contamination at this site to 
include offsite migration of volatile organics through the 
groundwater from the nearby BPA site to the Taylor Way Site due 
to disposal of waste lime sludge at the BPA site, although no 
volatile organic compounds were detected in Taylor Way ground­
water samples- The Final Investigation Report concludes the site 
is appropriate for commercial and industrial uses- EPA, the 
Department of Ecology, and the Puyallup Tribe of Indians have 
concurred with the findings and conclusions of the Taylor Way 
Property Final Investigation Report pursuant to the Memorandum 
of Agreement. A diagram of this property is attached. 

2. Use of Property. Pursuant to Section 6 of the Implement­
ing Agreement there are no restrictions on commercial and 
industrial use of the property related to Historic Contamination, 
except that groundwater at the site shall not be used for 
drinking water purposes. 

PUYALLUP TRIBE OF INDIANS 

A A jiJuoA^ ^ 7 /-^ <r/ XI 

' DATE 

APPROVED: 

DEPARTMENT OF THE INTERIOR 

•BAi 
up Tribal Council 

PORT 

President, Port Commission 

DATE 
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. FINAL 
ADDENDUM NO. 3 

EAST WEST ROAD PROPERTY 

1- East West Road Property- The Final Investigation Report 
(Hart Crowser, August 27, 1991) concludes constituents of 
interest in soils are below MTCA residential cleanup levels 
established pursuant to the State of Washington Model Toxics 
Control Act, Chapter 70-1050 RCW, and do not require remedial 
action- A risk assessment was conducted to evaluate impacts of 
groundwater contamination and the potential exposure via 
inhalation of volatile organics originating frora the groundwater. 
Historic Contamination at this site includes offsite migration 
of volatile organics through the groundwater from the nearby BPA 
site to the East West Road Property due to the disposal of waste 
lime sludge at the BPA site. Historic Contamination at this 
site, including volatile organic compounds detected in East West 
Road groundwater samples, require the use restrictions set forth 
in paragraph 2 below. The Final Investigation Report concludes 
that with institutional controls the site is appropriate- for in­
dustrial and commercial use. The Environmental Protection 
Agency, the Department of Ecology, and the Puyallup Tribe of 
Indians have concurred with the findings and conclusions of the 
East West Property Site Final Investigation Report pursuant to 
the Memorandum of Agreement. A diagram of this property, is 
attached. 

2- Use of Property. Pursuant t o .Section 6 of the Implement­
ing Agreement there are no restrictions on commercial or 
industrial use of the property related to Historic Contamination, 
except that: (1) groundwater at the site shall not be used for 
drinking water purposes; (2) if required, groundwater disposal 
plan shall be prepared with regard to potential dewatering during 
construction; (3) appropriate worker protection shall be employed 
during ground intrusive construction activities; and (4) vapor 
barriers, gravel drains, venting or other appropriate measures 
shall be incorporated into design and construction of all 
structures with permeable floors built on this site. 

DATE 

DATE 

APPROVED: 

DEPARTMENT OF THE INTERIOR 

BE OF INDIANS 

^ 
llun Tribal Council 

ACOMA 

President, Port Commission 

DATE 
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FTNAL 

ADDENDUM NO- 4 . 

UPPER HYLEBOS PROPERTY 

1- Upper Hylebos Property. The Final Investigation 
Report (Landau & Assoc-, May 10, 1991) concludes that the 
chemical constituents of concern in and about the soils are below 
residential cleanup levels established pursuant to the State of 
Washington Model Toxics Control Act, Chapter 70-105D RCW and do 
not require remedial action. The Final Investigation Report 
concludes that the site is appropriate for comraercial and 
industrial uses. The Environmental Protection Agency, Ecology 
and the Tribe have concurred with the findings and conclusions 
of the Upper Hylebos Final Investigation Report pursuant to the 
Memorandum of Agreement. A diagram of the property is attached. 

2. Use of Property. Pursuant to Section 6 of the 
Iraplementing Agreement there are no restrictions on commercial 
and industrial use of the upland portion of the property related 
to Historic Contamination, except that groundwater at the site 
shall not be use for drinking water purposes. 

3. Marine Sediments. Certain marine sediments on the 
property may require remediation pursuant to the Commencement 
Bay/Nearshore Tideflats Record of Decision ("CB/NT ROD"). The 
most cost-effective approach with regard to marine sediments is 
to evaluate the cleanup alternatives and remedial design of the 
cleanup undertaken under the CB/NT ROD for the Head of the 
Hylebos Problem Area.. 

4- Tribal Dredging. The Port and Tribe recognize 
that, in addition to meeting the requirements of the CB/NT ROD, 
the configuration of the area to be dredged must meet the Tribe's 
development plan fo'r the site. Such plan will be communicated 
to the Port, in writing, by January 1, 1994. The parties-also 
recognize that certain areas of marine sediments at the property 
may need to be dredged by the Tribe for development, if sediment 
dredging is not required to comply with the CB/NT ROD. In such 
a case, the dredging will be conducted in accordance with the 
provisions of sections 4, 5, 6 and 7 of this Addendura No- 4-

5. Sediment Testing. If PSDDA standards for open 
water disposal are likely to be exceeded because of the presence 
of Historic Contamination, then the Port and the Tribe shall each 
pay fifty percent (50%) of any chemical and/or biological testing 
required-

6- Dredged Disposal- In the event that the presence 
of Historic Contamination precliides the disposal of dredged 
materials in or at an open water site, the Tribe shall contribute 
toward the costs of such disposal a base amount per cubic yard 
of dredged materials. This base amount to be paid by the Tribe 
shall be equal to the then prevailing cost of disposal of a cubic 
yard of uncontaminated dredged materials at an open water site. 
All costs associated with disposal over the base araount con-
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tributed by the Tribe shall be borne solely by the Port. The 
Port's obligation under this subsection is conditioned upon the 
Tribe first taking the following two steps. 

6-1 The Tribe shall in accordance with Section 
8 of the Implementing Agreement, effective March , 
1992, notify the Port in writing of the Tribe's 
intention to conduct dredging activity at, on or under 
the Upper Hylebos Property; and, 

6-2 The Tribe shall submit an application for an 
Army Corps of Engineers Section 10/404 dredge and fill 
permit to conduct dredging at, oh or under the Upper 
Hylebos Property-

7- Port Funding- The Port's financial obligation 
under Section 5 of this Addendum No- 4, with regard to the 
dredging acceptance and disposal of contaminated materials from 
the Upper Hylebos Property for disposal at an available disposal 
site shall not exceed a total cost of $3.63 per square foot of 
surface area to be dredged-

8. Post-Remediation Monitoring. The Port will 
conduct sediment monitoring of the property subsequent'to the 
remediation conducted as part of the Head of the Hylebos 
remediation. 

9- Piling Reraoval. The Port will remove and replace 
up to ten (10) pilings located on the Upper Hylebos Property, if 
removal of such pilings is reguired to accomjnodate the dredge of 
the property as provided in this Addendum No. 4. 

10. Execution- By their signatures set forth below 
the Parties agree to be bound by the terms and conditions set out 
in this Addendum No. 4, which upon execution shall become a part 
of and incorporated within the foregoing Implementing Agreement 
between the Port of.Tacoraa and the Puyallup Indian Tribe. 

THE J'UYALLUP TRIBE-X)F INDIANS 

DAT^' 

DATE 

APPROVED: 

'ly^mu^yo 
C h a i t , ypuya l lup T r i b a l Counc i l 

THE POafTy^ T^OMA 

P r e s i d e n t , P o r t C o m m i s s i o n 

DEPARTMENT OF THE INTERIOR 

DATE 
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Agreement 
betw^een 

t h e Puyallup Tribe of Indians, 
local Governments in Pierce Coiuity, 

t he State of Washington, 
t h e United States of America, 

and cer ta in private property OTvners. 

August 27, 1988 
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AGREEMENT 

PURPOSE AND SCOPE OF AGREEMENT; PARTIES 

This Agreement establishes a framework for cooperation and a 
mutually beneficial future for the community. The Agreement: (1) 
adds to the Tribe's land base and provides resources for economic 
development; (2) provides each enrolled adult meraber of the Tribe 
with funds to meet personal needs, (3) provides resources for the 
Tribe to meet its members' health, education, and social needs; 
(4) provides for substantial restoration of the fishery resource, 
and allows for future development while lessening irapacts on 
fisheries; (5) provides for significant employment and training 
opportunities for Puyallup Tribal merabers; (6) provides funds for 
land acquisition and development, and small business assistance; 
(7) provides for construction of Blair Project; (8) resolves 
conflicts over governmental jurisdiction; and (9) resolves all 
land claims by the Puyallup Indian Tribe, except as reserved in 
this Agreement. 

This is an agreement between the Puyallup Indian Tribe and the 
United States, the State of Washington, and the signatory local 
governments and private parties. The Agreement will become 
effective when the steps shown in Section X. have been completed. 
At that time, this document and the documents specified in Section 
X. will become the Agreement of the parties. 

Throughout the negotiations leading to this- Agreement, both sides 
had the benefit of legal counsel and technical consultants. It is 
therefore agreed that all parties had the necessary resources to 
understand and make the difficult decisions required. 

The following are the parties to this Agreement: 

1. United States of America 
2. Puyallup Indian Tribe 
3. State of Washington 
4. Port of Tacoma ' 
5. Pierce County 
6. City of Tacoma 
7. City of Fife 
8. City of Puyallup 
9- Union Pacific Railroad Company 
10. Buriington Northern Inc. 
11. Commencement Bay Tideland Owners Conimittee, • a 

non-profit corporation 
12. Riverbed Owners Committee 
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All parties recognize that this Agreement cannot reverse or erase 
all of the injustices and problems that have occurred, and no one 
pretends that it does. Instead, the parties, although mindful of 
the past, have negotiated this Agreement to allow the Tribe and 
its members to provide themselves a secure future, to give greater 
certainty to Indians and non-Indians alike, and to encourage a 
cooperative relationship which will reduce the danger of continued 
injustice and continuing conflicts in the future. 

I- SETTLEMENT LANDS 

A. Property Conveyed Other Than Current Riverbed 

The Tribe will receive an estimated 899 acres of land. Those 
properties and certain improvements have an estJLmated current 
Value of $37,460,000. Legal descriptions, improvements, 
restrictions and encumbrances are contained in Document 1. 
Two location drawings of the properties are included in this 
section -

Blair Waterway Property 

The Tribe will receive 43.4 acres, fronting on the Blair 
Waterway. The value of this property will increase substan­
tially with completion of the Blair Project. 

Blair Backup Property 

The Tribe will receive 85.2 acres located between Taylor Way 
and Alexander Avenue, together with the buildings on the 
property. This property will retain its current designation 
as a Foreign Trade Zone. • The value of this property will 
increase substantially with completion of the. Blair project. 

Inner Hylebos Property 

The Tribe will receive 72-9 acres of property on the Inner 
Hylebos, including a marina and a log storage site. 

Upper Hylebos Property 

The Tribe will receive 5.9 acres of property located at the 
head of the Hylebos Waterway. 

Union Pacific Property (Fife) 

The Tribe will receive 57 acres, subject to an easement for a 
roadway of approximately 4 acres. The Tribe will have an 
option to buy an additional 22 acres of land at its appraised 
fair market value. 
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Union Pacific and the City of Fife agree to fund up to $2 
million of the cost of construction of an underpass or 
overpass at Frank Albert Road. For purposes of this Agree­
ment, the improvement value to the property will be $800,000. 

Torre Propertiy (Fife) 

The Tribe will receive 27.4 acres located on Frank Albert 
Road in Fife, or the cash value of that property- The Port 
will determine which option will be implemented. 

Taylor Way/East-West Road Properties 

The Tribe will receive two pieces of property totalling 7.4 
acres, one on Taylor Way, the other on East-West Road. These 
properties will retain their current designation as a Foreign 
Trade Zone. 

"Forest, Recreation and Cultural Areas 

The Tribe will receive $500,000 for the purchase of open 
space, forest and cultural lands for uses to be determined by 
the Tribe and its members. It is estimated this eunount would 
purchase approximately 600 acres. 

General Requirements for Lands Conveyed to Tribe Under This 
Aqreement ' 

The parties agree that lands conveyed by this Agreement will 
be placed i-n trust with on-reservation status by federal 
legislation enacting this Agreement, subject to the uses 
specified in Document 1. However, nothing in that designa­
tion shall be Construed as a precedent for or against the 
granting of on-reservation status to other lands interior or 
exterior to the 187 3 Survey Area. Forest, recreation and 
cultural lands will be placed in trust and designated as 
off-reservation status. 

Final transfers of property will be consistent with estab­
lished land exchange procedures. Contsunination audits will 
be completed by the Port on its properties for the purpose of 
establishing that each property complies with applicable 
federal or state contamination law, and is reasonably useful 
for commercial/industrial development by the Tribe. See 
Document 1 for details-

B. Current Riverbed 

The non-Indian parties will convey any right, titie or 
interest; they have in the submerged lands in the Puyallup 
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River within the 1873 survey area below the mean high water 
line to the United States in trust for the Tribe. 

1. The United States and the Tribe confirm all exist­
ing rights-of-way across the river bed and the right to 
maintain them. The Tribe agrees it will not impose any 
charge for or regulate the use and maintenance of such 
rights-of-way. 

2. The Tribe shall not deny, condition or impose any 
charge for discharges of waste water, storm water, or 
sanitary waters which discharges comply with applicable 
federal water standards and do not interfere with the 
Tribe's treaty protected fishing rights. 

3. Any other easements for public purposes or utili­
ties shall not be unreasonably withheld, but reasonable 
charges can be imposed by the Tribe for such easements 
valued in the same manner as the valuation of property 
in eminent domain proceedings- However, the Tribe, 
because of funds advanced by the State in this Agreement 
agrees that it will not charge the State for an addi­
tional transportation easeraent, including necessary 
support: structures, to cross the river so long as the 
structure is substantially completed within 15 years of 
the effective date of this Agreement. 

4. Within 3 years of the effective date of this 
Agreement, the Tribe, State, Federal Government, and the 
TZounty will agree to a plan for flood control. « That 
plan is to address the location, amount and timing of 
necessary gravel removal, vegetation control, and the 
roles and responsibilities of the Tribe, State, County 
and Federal Government in the plan development and 
implementation. 

5. The Tribal Trust ownership of the river bed shall 
not-enlarge or diminish the fishing rights of any person 
or party. 
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I I . PAYMENTS TO MEMBERS OF PUYALLUP T R I B E 

The Tribal members will receive $24 million that will be placed in 
an annuity fund or other investment program. Each person who is 
an enrolled member of the Tribe at the tirae of ratification of 
this Agreement by an affirmative vote of the Tribe'-s members will 
receive a one-time payment from the fund. Each enrolled meraber 
who has reached the age of 21 at the time that the Agreement 
becomes effective will receive the payment as soon as possible 
after that date. All other members will receive payment upon 
reaching the age of 21. 

The $24 million will be placed in an annuity fund or other finan­
cial investment program so that each raember of the Tribe will 
receive a payment of approximately $20,000. The Board of Trustees 
described in Section III below will be responsible for selecting a 
financial institution or institutions to administer the funds. 
The financial institution( s) shall be selected by the Board no 
later than 60 days after the Board, is elected. It is the inten­
tion of the parties to this Agreement that the payments to each 
qualified meraber be raade as soon as is practicable and financially 
prudent, as deterrained by the Board in consultation with the 
financial institution(s). No payments of any kind except the 
approximately $20,000 per capita payable to all Tribal members 
shall be paid to the Board or its members out of this fund. A 
reasonable and customary fee may be paid out of income from the 
fund to the financial institution(s) for administration of the 
fund. 

This estimate of $20,000 per member is based on an assumed en­
rolled membership of 1,400 on the date of ratification. The exact 
amount which each member will receive may be slightly higher or 
lower depending on interest rates at the time the Agreement is 
implemented, and the ages of merabers at the time the Agreement is 
ratified. This program will last for 21 years from the date of 
ratification. 

For details, see Document 2. 

III. PERMANENT TRUST FUND FOR TRIBAL MEMBERS 

A. Trust Fund 

The Tribe shall receive a trust fund totalling $22 million 
for the benefit of the Tribe and its members. The full 
amount provided by this Agreement shall be held in trust by 
the United States. Oniy the income may be spent in any one 
year. Income earned, frora the fund shall be used solely for 
the following purposes: 
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1- Housing 
2. Elderly Needs 
3. Burial and Cemetery Maintenance 
4. Education and Cultural Preservation 
5. Supplemental Health Care• 
6. Day Care 
7 - Other Social Services 

B. Distribution of Trust Fund Income and Review of Trust 
Fund Manaqement: 

Distribution of the income from the trust fund shall be 
directed by a nine-member Board of Trustees. The Board shall 
also oversee the trustees' administration of the fund. The 
Board will have three Trustees elected by the Tribe from its 
merabers; three Trustees elected by the Tribal Council; one 
Trustee designated by the Departiment of Interior; and two 
Trustees from the financial or social service community, 
selected by the Tribal and Federal Trustees. 

C. Duration of Trust: 

The Trust Fund shall be in existence for the duration of the 
existence of the Tribe, as recognized by the United States 
Government. 

See Document 3 for details of Permanent Trust Fund. 

IV. FISHERIES 

Introduction: The goal of the fisheries portion of this Agreement 
is to enhance, the -fisheries resource, including protection of 
necessary habitat, while allowing construction and development to 
occur. The total value of the fisheries program is $10,165,000, 
and an unspecified value for mitigation and enhancement for 
approved developraent projects. These funds will be used by the 
State and Tribal fisheries managers, through their cooperative 
raanagement progrcuns, to develop and irapleraent a coraprehensive 
production plan for the Basin. These funds are separate from any 
additional money that may be provided through the Congress, and do 
not include any monies previously agreed to by the State of 
Washington as a result of prior cooperative management projects. 

A- Fisheries Enhancement Proqram 

1- The Tribe will receive $7,935,000 from the State of 
Washington for its use in improving the Puyallup River 
and Commencement Bay Basins fishery through: (a) site 
acquisition; (b) facilities construction and improve­
ment; (c) habitat improvement; {d) equipment purchase; 
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(e) research; and (f) operation and maintenance of 
facilities. in addition, the State will make improve­
ments to existing state facilities in the Puyallup River 
Basin to achieve increased production in the Basin, at a 
cost of $800,000. 

2. The Port of Tacoma will provide $1,300,000 to the 
Tribe for fisheries enhancement. These funds are in 
addition to $675,000 transferred from the Port of Tacoma 
to the Tribe under the Terminal 3 Agreement. 

3. The parties recognize the Tribe's program for 
fisheries enhancement through the. siting and development 
of Tribal net pen facilities. The Tribe and the State 
Departments of Fisheries and Wildlife will jointly 
identify those potential sites which are biologically 
and environmentally suitable for Tribal net pens - The 
parties with permitting authority will use their best 
efforts to facilitate the permitting of pen sites 
necessary to the implementation of the fisheries en-

. hancement goals of this Agreement. 

"4. The Federal Government will spend $100,000 for 
Commencement Bay navigation equipment. Additionally, 
$30,000 will be provided by the Port for replacement of 
damaged fishing equipment. 

B. Fisheries Protection 

1. Mitigation and Enhancement Measures for Specific 
Port of Tacoma Development Projects 

The approval given to the projects listed in the next 
subsection is conditioned on completion of the following 
mitigation and enhancement measures, as they relate to 
those individual projects: 

a. Reduced Fill Area and Milwaukee Waterway 
Shallowing 

b- Sitcum Waterway End Slope Revision 
c. Pier Construction Standards 
d. Slip 5 Shallowing 
e. Slip 1 Fill Slopes 
f. Blair Waterway Dredging Slopes 
g. Blair Waterway Bank Improvements 
h. Wapato Creek-Blair Waterway Outfall 
i. Wapato Creek Bridging 
j. Inner Hylebos Shallowing 
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These mitigation and enhancement projects will be 
constructed in coordination with the development 
projects listed below. 

In addition to the above mitigation and enhancement 
measures to be carried out by the Port, the Port will 
provide a $1,300,000 cash payment, both as part of the 
Fisheries Enhancement prograun outlined in Section IV.A. 
above, 

The Port will work with Tribal biologists in developing 
the Port's plans. Within the cost parameters of meeting 
the area requirements, the Port staff will work with the 
Tribal staff to maximize the fisheries benefits from the 

^proposed activities and construction design. 

2. Tribe's Approval of Specified Port of Tacoma 
Projects 

The. Port of Tacoma has proposed certain construction 
projects listed below, with the provisions for specified 
mitigation and enhancement stated above. The Tribe 
agrees to give approval to the following projects, on 
the condition that the Port constructs them in the 
manner described in Document 4. If the conditions are 
met, the Tribe agrees not to oppose the projects in any 
federal, state, or local permitting processes. Projects 
are fully defined in Document 4, Fisheries, and Docu­
ment 6, Blair Project. 

a. Milwaukee Waterway Fill. . Filling of 72.5 
percent of the Milwaukee Waterway using Blair 
Waterway dredged material. 

The Port. will not begin the dredging or construc­
tion of this project and will stop all further 
processing of permits for this project prior to 
reaching the comment stage for the FEIS, and delay 
the restart of that process until the effective 
date of this Agreement. The Tribe shall not oppose 
the application during this delay period, but 
reserves all rights to oppose the project if the 
Agreement does not become effective. 

As part of this stoppage of further processing, the 
Port will request the Corps of Engineers to delay 
its formal review and publication of the Draft 
Supplemental FEIS currently being prepared. The 
Tribe will notify the Corps that their letters of 
March 1 and May 17, 1988 relating to that draft 
document are to be held in abeyance pending the 
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Tribe's reevaluation of the project and the effec­
tive date of this Agreement. 

b. Expansion of Terminal 3. Filling of Slip 1 
and extension of Terminai 3 pier by up to 1,000 
feet. 

c. Northeast Blair Pier. Construction of a pier 
at the Blair Waterway turning basin of a length not 
to exceed 1,000 feet. 

d. Blair Navigation Project. Widening and 
deepening of the Blair Waterway navigatiional 
channel to include dredging and placement of the 
dredge material into the Milwaukee Fill project and 
replacement or bypass of the East llth Street 
(Blair) bridge across the Waterway. Also included 
in this project is long-term maintenance dredging 
of both the Blair and Sitcum Waterways. 

The bypass road portion of the Blair Navigation 
Project includes an elevated bridge crossing over a 
portion of Tribal land located along the east bank 
of the Puyallup River, downstreeim from the existing 
Highway 99 Bridge. As part of the Tribe's approval 
of this project which is to be completed by the 
Washington State Department of Transportation, it 
is agreed that land will be provided by the Tribe 
for bridge construction- Details of agreed compen­
sation and continued access by Tribal fishermen is 
in Document 6. 

The Port -agrees to schedule construction of the listed 
projects and their mitigation and enhancement measures 
in a raanner which minimizes fisheries impacts, in 
accordance with agency requirements. Mitigation and 
enhancement measures shall be completed concurrently 
with the project. 

3. General Purpose Local Government Actions 

a. Definition 

For purposes of this Section IV, the phrase "gener­
al purpose local government" (hereinafter • "local 
government") refers to cities and the county, who 
are parties to this. Agreement. 
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b. Goals 

The Tribe's treaty fishery must be mariaged to 
achieve increased salmon and steelhead production, 
including protection of necessary habitat, while 
providing for residential, commercial, industrial 
and other development, natural resource use, and 
protection of lives and property from flooding. 
These goals will be recognized by the local govern­
ments which are parties to this Agreement and after 
review they may adopt, or modify as needed: (1) 
watershed action plans; (2) shoreline master 
programs; (3) land and resource use plans and 
regulations; and (4) environmental protection 
regulations. In addition, the local government 
parties, in consultation with the Tribe, will 
develop procedures for land use matters as a part 
of this Agreement. 

c. Implementation 

The appropriate local governments will take the 
following actions as needed to implement the goals: 

(1) Prepare action plans for drainage basins 
in Water Resource Inventory Area (WRIA) #10, 
including the Puyallup River and Commencement 
Bay drainage basins, in accordance with Puget 
Sound Water Quality Management Plan or other 
appropriate standards. 

(2) Develop and implement a County wetland 
raanagement program, in consultation with the 
Tribe; . 

(3) Provide regulations to preserve or 
provide streamside vegetation, for the purpose 
of maintaining water temperature, minimizing 
erosion sedimentation, providing food, and 
retaining protection from predation; 

(4) Modify flood control activities to offer 
increased protection to the fisheries habitat; 

(5) Expand or modify County Basin Flood 
Control Study to evaluate alternative measures 
for, flood control regarding fisheries and 
flood control benefits and impacts; provide 
the Tribe with copies of County Hydraulic 
Permit applications on request; work with 
Tribe to carry out gravel removal in a manner. 
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which takes into account protection of fisher­
ies habitat; 

(6) Develop culvert and floodgate designs and 
installation, maintenance and inspection 
guidelines and programs for improved fish 
passage; 

(7) Dechlorinate treated sewage discharges to 
fresh water if necessary to protect the 
fisheries resource; 

In addition, the Tribe raay review existing land use 
plans, regulations and policies and consider 
whether changes are needed to afford greater 
protection of the fisheries resource. Local 
governments Will provide the Tribe with access to 
necessary information to accomplish such review. 
The local government shall consider any recommenda­
tion from the Tribe regarding fisheries ,habitat 
concerns., 

C. Access to Fishery 

1. Navigation 

Conflicts between Tribal fishing and commercial shipping 
will be reduced through a Navigation Agreement which 
will: . • 

(a) Establish vessel traffic lanes for shipping 
traffic; 

-1 

(b) Identify anchoring sites for ships; 

(c) Set forth operation and communication proce­
dures for implementation of the Agreement. 

In addition, the Federal Government will spend $100,000 
to provide navigational lights and other equipment to 
reduce conflict between Tribal fishing and commerciai 
shipping traffic in Commencement Bay. 

Additionally, $30 ,000 will be provided by the Port for 
establishraent of a revolving fund to pay' for the cost of 
equipment damaged by shipping traffic, as part of the 
Terminal 3 agreement. 
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2- Milwaukee Peninsula/Puyallup River-Mouth Fishing 
Station. 

The Port will provide and maintain a 12-foot gravel road 
access and turn-around to this site, and pejcmit emergen­
cy vehicle access through the Sea-Land site. Details of 
the above access assurances are provided in Doctiment 4. 

Resolving Conflicts Between Development and Fisheries 
Protection 

1. This section establishes a process and standards to 
resolve conflicts between specific proposed developraent 
projects and protection of the fishery, A schedule and 
procedures will be provided to ensure communication 
between developers and the Tribe in order to encourage 
resolution of disputes, and to provide a voluntary 
arbitration system for unresolved disputes. 

2. The standards for determining appropriate mitiga­
tion and/or enhanceinent are contained in Document 4 . At 
a minimura, mitigation and enhancement will meet all 
applicable Federal and State requirements. Some devel­
opers may choose to reach an agreement with the Tribe 
which exceeds those requirements. 

3. Projects undertaken by the parties to this system 
will be done in a manner that results in no net degrada­
tion to the fisheries resource and in addition provides, 
in appropriate cases, an enhancement element to improve 
the resource. The technical standards for determining 
appropriate mitigation and/or enhancement are contained 
in Document 4-

4. A developer who complies with the requirements for 
mitigation and enhancement as set forth in Docuinent 4 
will receive the concurrence of the Tribe and an agree­
ment not to oppose the project in any federal, state or 
local permitting processes, or to seek a restraining 
order or injunction or otherwise seek to delay or stop 
construction of the project. 

When the developer has completed the required mitigation 
and enhancement measures, the developer shall have met 
the conditions of this Agreement; provided, however, 
that the developer is fully responsible for ensuring 
that the measures are properly implemented, and that, the 
intended operation and functioning .of the mitigation and 
enhancement elements do take place, and that the mitiga­
tion and enhancement measures continue to function for a 
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reasonable period of time comparable to what could have 
been expected for the undisturbed habitats. 

V. JOB TRAINING &. PLACEMENT PROGRAM; SOCIAL &̂  HEALTH SERVICE 
IMPROVEMENTS 

A. Job Training and Placement 

265 Tribal merabers will have the opportunity to participate 
in a Job Training prograun, directed by the State Department 
of Eraployment Security in cooperation with the Tribe- This 
program includes the job training program developed as a 
result of the Terminal 3 agreement between the Port and the 
Tribe. The program will last for 4 years and cost $937,000. 
It will provide: 1) pre-employment training, 2) basic skills 
reraediation, 3) job search workshops and on-the-job training, 
4) vocational training, 5) support services and follow-up, 
6) job placement program, and 7) technical assistance for 
development of Tribal industries-

The program will be administered under the guidance of a 
steering committee composed of representatives from the 
Tribe, Employment Security Department, Bates Vocational/ 
Technical Institute, Tacoma-Pierce County Private Industry 
Council, Coraraenceraent Bay Tideland Owners Coraraittee and other 
eraployers providing jobs to Tribal members under Section V-B. 
of the Agreement. Specific impleraentation provisions are 
described in Document 5. 

As a part of this program, the State will provide training 
for at least four Tribal merabers in culture activities. 

B. Private Sector Jobs 

A job placeraent progreun will be impleraented by the Employment 
Security Department to provide for placement of Tribal 
raerabers in jobs to match the members' skill and training. 
One hundred fifteen jobs for Tribal members, valued at 
$2,500,000, will be provided by members of the Coinmencement 
Bay Tideland Owners Committee and other private businesses, in 
the comraunity, with placement through the Employment Security 
Department- In addition, the private sector will provide a 
coordinator for implementation of this commitment, at a cost 
of $100,000-

See Document 5 for details. 
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C. Social §̂  Health Service Improvements 

1 - Capital Projects 

The State Department of Social and Health Services 
(DSHS) will provide to the Tribe funds for a 20-bed 
elder care facility, 20-bed youth substance abuse 
facility, a 42-child day care center, as well as comput­
er equipment for the Tribal mental health center, at a 
cost of $1,255,000. DSHS shall provide these funds upon 
its acceptance of facilities plans prepared by the Tribe 
to raeet these needs. A final accounting of the costs 
and expenditures of each project shall be provided to 
DSHS by the Tribe. 

2. Training Trust Fund 

Tribal raembers will receive funds for training in 
alcoholism counseling, day care, child welfare, mental 
health and social service management. This will be 
accomplished by the Department through a fund of 
$127,000. Training will be provided through the Depart­
ment's progreims, or through local educational programs. 

VI. ECONOMIC DEVELOPMENT 

A- Economic Development and Land Acquisition Fund 

The Tribe will receive $9,500,000 to develop Tribal lands, 
and to make future purchases of land. 

These funds can- be used to acquire lands and to develop 
business and commercial ventures which will provide income to 
the Tribe for the operations and programs of. the Tribal 
government, as well as additional jobs for Tribal members-

B. Small Business Fund For Tiribal Members 

The Tribe will receive $2 raillion to be used to support and 
assist in the developraent of business enterprises by Tribal 
members . 

This " fund could provide start-up funds and/or low interest 
loans to Tribal members to begin or expand their own busi­
nesses, wherever they may live, 

C.' Blair Navigation Project Participatory Payments 

Tribal incentives in the forra of long-term annual participa­
tory payments to the Tribe for economic developraent will be 
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p r o v i d e d . Annual payments t o t a l l i n g $ 2 , 5 0 0 , 0 0 0 o v e r 20 yea r s 
w i l l be made t o t h e T r i b e for t h e i r p a r t i c i p a t i o n in BLair 
Waterway Eas t l l t h S t r e e t Br idge N a v i g a t i o n Open ing P r o j e c t . 
D e t a i l s of t h e s e p a r t i c i p a t o r y payment s c h e d u l e s a r e in 
Document 6, B l a i r N a v i g a t i o n P r o j e c t . 

VII. B L A I R N A V I G A T I O N PROJECT 

This project, which has been determined by the parties to be a 
coimnon benefit to the United States, Tribe, non-Indian entities, 
and entire comraunity, is included as an element of this Agreement. 
Federal legislation shall expressly recognize the Tribe's right to 
engage in foreign trade, consistent with federal law. It will 
widen and deepen the Blair Waterway navigation channel to meet 
both national and local domestic and foreign trade objectives. 
Incentives for the Tribe's participation in this important Water 
Resources Project are as follows: 

A. Unlocking of the Tribe's Blair Waterway and Backup lands 
provided in this Agreement, i As with all other land along the 
Blair Waterway, these lands will be able to be developed to 
their optimum with the- aid of these navigation iraproveraents-

B, Provision of $2,500,000 in long-term annual participa­
tion payments to the Tribe. These payments will be available 
for short and long-term economic developraent purposes, such 
as their potential use on the Tribe's Blair Waterway 
properties -

A full project description, estimated costs, basis of funding 
within this Agreeraent, accomplishment plan, an4 Tribal incentive 
payments is found in' Document 6. 

VIII. FUTURE GOVERNMENTAL AUTHORITY, RESPONSIBILITY, AND 
COOPERATION 

In the area of governmental jurisdiction and the exercise of 
police powers, certainty and stability are iraportant to the Tribe, 
local governments, the- business sector, and private citizens, in 
order to achieve sustained and rational econoraic growth in the 
-future, certainty for landowners, and an acceptable method of 
governing the area. 

The restricted and trust lands of the Puyallup Indian Tribe now 
lie primarily within Pierce County, the City of Tacoma, and the 
City of Fife. The county is the second most populated county 
in the state and the area is highly urbanized- and intensively 
developed. This section is intended to resolve governmental 
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authority issues between the Tribe, United States of America, and 
State and local governments. 

Because of the importance of these issues to both the Tribe and 
the other parties, these issues are extensively described below, 
and fully described in Document 7. 

A- Governmental Jurisdiction and Authority 

The Puyallup Indian Reservation has been historically defined 
in various ways; one of those is as "the land within the high 
water line as meandered, and the upland boundaries as shown 
on the Plat Map of the 1873 Survey conducted by the United 
States General Land Office and filed in 1874, referred to as 
'the 1873 Survey Area' in this Agreement." The parties agree 
that this Agreement does not resolve their differences as to 
the current boundaries of the Puyallup Indian Reservation. 
For purposes of this Agreement, the parties will use this 
Suirvey Area; a map is shown on page 27 for illustrative 
purposes. 

The 1873 Survey Area shall not be used as basis for asserting 
Tribal jurisdiction or governmental authority over non-
Indians, except a s specifically provided by this Agreement. 
The Federal definitions of "Indian country", "Indian lands", 
and/or "Indian reservation" shall not be used by the Tribe or 
the United States as a basis for asserting Tribal control 
over non-trust lands either inside or outside the 1873 Survey 
Area, or the activities conducted on those lands, except as 
provided by the Agreement, or as otherwise agreed to between 
the Tribe and State, and/or local governments. 

"Trust land" or "land in trust status" means land or any 
interest in land the title to which is held in trust by the 
United States for an individual Indian or Tribe; "restricted 
land" or "land in restricted status" means land the title to 
which is held by an individual Indian or a Tribe and which 
can be alienated or encumbered by the owner only with the 
approval of the Secretary of the Interior, because of limita­
tions contained in the conveyance instrument pursuant to 
federal law or because of a federal law directly imposing 
limitations. Wherever the term "trust iand" is referred to 
in this Agreement, it shall be deemed to include both trust 
and restricted lands. 

1 - Tribal Jurisdiction and Governmental Authority -
General -

, "a. The jurisdiction of the Puyallup Indian Tribe 
shall extend to existing and future restricted and 
trust lands. The extent of the,' Tribe's 
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jurisdiction shall be determined as provided in 
federal law. 

b. Except as otherwise provided in this Agree­
ment, the Tribe agrees not to assert or attempt to 
assert any type of jurisdiction and governmental 
authority, existing or potential, including but not 
limited to the power to tax, as to (a) non-trust 
lands; (b) any activity on non-trust lands; (c) any 
non-Indian -individual or business, on non-trust 
lands. 

c. The settlement lands, including the Outer 
Hylebos parcel conveyed to the Tribe by the 
TerTninal-3 Agreement with the Port, shall have 
on-reservation status; forest, recreation and 
cultural lands shall have off-reservation status-
The reservation status of other lands shall be as 
provided in federal law. 

d. The parties agree that all claims of ownership 
and governmental jurisdiction by the Tribe over the 
Initial Reservation or Intended Reservation on the 
south side of Comraenceraent Bay will be terminated 
and extinguished by this Agreement. 

e. The Tribe retains its authority under the 
Indian Child Welfare Act. 

f. Notwithstanding any other provision of this 
Agreement, application of crirainal law, faraily law 
and the Tribe's authority over its members and 
other Indians remains unchanged. 

g. The Tribe retains and nothing in this Agree­
raent shall affect the Tribe's status as an Indian 
Tribal government for purposes of the Indian 
Governraental Tax Status Act, 26 U.S.C. §7871, et 
seq, including for purposes of issuing tax exempt 
bonds. 

Tribal Jurisdiction and Governmental Authority -
Fisheries 

a. This Agreement does not limit the Tribe's 
authority to prevent negative impacts on the 
fishejry through the federal courts or federal. 
State and local permitting procedures, subject to 
Section IV of the Agreement. However, the Tribe 
will not exercise jurisdiction and governmental 
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authority over non-trust lands and non-Indians on 
those lands for that purpose. 

b- Nothing in this Agreeraent shall have any 
effect on the Tribe's or its raerabers' water rights 
as related to fisheries protection or to lands 
owned by the Tribe or its raembers, hunting, gather­
ing, or fishing rights based on aboriginal rights, 
treaty or executive order. These issues are not 
resolved by this Agreeraent, and this Agreement does 
not in any way affect the legal position of any 
party concerning these issues. 

c. The fishery is an important cultural and 
economic resource to the Puyallup Indian Tribe. 
Therefore, the Tribe will adopt standards for trust 
lands which meet or exceed the highest standards of 
federal and state environmental protection. The 
Tribe will also confer with local governments to 
try to work out uniform standards for environraental 
protection, 

3. Tribal Jurisdiction and Governraental Authority -
Environmental 

For the purposes of this Agreement, the federal, state 
and local govemments have exclusive jurisdiction for 
the administration and implementation of federal, state 
and local environmental laws on non-trust lands within 
the 1873 Survey Area. The federal and Tribal government 
have exclusive jurisdiction for the administration and 
implementation of federal and Tribal environmental laws 
on trust la.nds within the 1873 Survey Area, Any federal 
delegation under the federal environmental laws within 
the 1873 Survey Area for non-trust lands will be solely 
to the State of Washington or its political subdivi­
sions, and any federal delegation under the federal 
environmental laws within the 1873 Survey Area for trust 
lands will be solely to the Tribe. In carrying out such 
delegated authority, the State, local and Tribal govern­
ments agree to involve each other in a consultative 
manner and to work cooperatively where practicable-
Each party reserves the right to comment on any other 
party's application for delegation. If the State or the 
Tribe receives delegation of a federal environmental 
program, the parties agree to enter into discussions 
which will result in a complementary approach to envi­
ronmental issues, with the overall objective of consis­
tent or compatible environmental controls in the areas 
unde,r respective State and Tribal jurisdictions. 
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Prior to the delegation to the Tribe or State of federal 
programs, or for those areas where there are no federal 
programs, the State and the Tribe agree to consult in 
such a raanner as to provide consistent and cooperative 
environmental progreuns. 

Subject to the limitations set forth above, and solely 
for the purpose of qualifying for federal contract and 
grant funding under federal environmental laws, the 
Tribe may utilize the 1873 Survey Area for program 
planning purposes- The Tribe's governmental status is 
not diminished by this Agreement, and the Tribe shall be 
deemed to qualify for the receipt of environmental 
program delegation and funding under federal environmen­
tal law subject only to the Tribe's ability to demon­
strate its reasonable capability to administer an 
effective program on trust land in a manner consistent 
with applicable federal law. 

Consistent with the terms of this Agreement it is the 
intent of the parties hereto to confirm the governmental 
authority of , the Puyallup Tribe of Indians and to 
recognize the Tribe's continuing right to participate 
under the federal environmental programs, as provided 
for herein, and to receive grant assistance, develop 
cooperative agreeraents, and receive technical assistance 
from EPA" or other federal agencies to the full extent of 
the law. 

The terms of this Agreement or any cooperative agreement 
.entered into hereunder shall not act to diminish the 
trust responsibility owed to the Tribe by the United 
States or preclude the Tribal governraent from partici­
pating in any federal environmental progreun consistent 
with applicable federal law. 

The Tribe retains its rights and responsibilities to 
consult and otherwise participate in programs and 
regulatory activities of environraental agencies, 

4 . Jurisdiction and Goverrimental Authority - Other 
Governments 

The state and its political subdivisions will retain and 
exercise all jurisdiction and governmental authority 
over ail non-trust lands and the activities conducted 
thereon and as provided in federal law over non-Indians. 
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B, Future Trust Lands 

For placing new land in trust, the parties, including the 
Secretary of Interior, shall abide by 25 CFR (Code of Federal 
Regulations) Part 151 — Land Acquisitions, as all of those 
standards now exist or as they may be aunended in the future. 

Nothing in this Agreeraent shall lirait or modify any party's 
right to appeal the decision of the Secretary, 

The non-Indian parties agree to support applications to place 
land in trust for residential purposes filed by the Tribe or 
its members before July 1, 1988, if the land is within the 
1873 SurveyArea, 

Any disputes regarding violations of conditions or agreements 
on lands placed in trust may be reviewed by the Federal 
Courts, pursuant to Section XI of this Agreement, 

C, Future Consultation Between the Tribal Government and 
Local Governments 

The Tribe and local governraents need to coraraunicate and 
coordinate on land use and related matters. This section 
provides a new raechanisra to facilitate these necessary 
communications. 

The parties agree that when the Tribe or any general purpose 
local governraent which is a party to this agreement receives 
an application for trust or a permit which is'defined as a 
"substantial action" in Document 7, or itself proposes to 
take a "substantial action" concerning property located 
within the 187 3- Survey Area, the issuing government agency 
will notify the other affected governraents and give an 
opportunity for consultation and discussfion. This consulta­
tion process applies to any land proposed for future trust 
status, or to a change in use on trust property. Each 
government retains the right to raake the final decision on 
every such matter. 

In the consultation process, the parties shall discuss the 
following factors as applicable: 

a. The need of the Tribe and its members for increased 
land; 

b. The objectives of federal Indian policy; 

c. The protection of established or planned residen­
tial areas from uses or developments which would ad­
versely affect those areas; 
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d. Avoidance of adverse effects on other current and 
planned development and uses, on adjacent lands and 
within surrounding neighborhoods; 

e. Protection of the health, safety, and welfare of 
the community; 

f. Preservation of open space; 

g. Protection of the physical environment from adverse 
impacts; 

h- Opportunity for economic growth and diversity; 

i. Provisions for providing public facilities; 
, / 

j. Concern that land may be put into trust for the 
primary purpose of allowing non-Indian businesses to 
avoid state and local taxation or where the Tribe 
receives no significant immediate benefits frora the 
transaction; and 

k. The impact resulting from the removal of the land 
from state and local governments' tax rolls. 

No predetermination of the applicable factors is con­
tained in this Agreement, except that the non-Tribal 
parties agree to not raise objections to the trust 
applications for lands conveyed to the Tribe by this 
Agreeraent. When other land is proposed to be placed in 

r trust, it shall be subject to the provisions of this 
section. Before the Tribe or a raember of the Tribe files 
any trust -land application in the future, or the Tribe 
authorizes a substantial change in use of land in trust, 
the "Tribe will use the consultation process described in 
this Agreeraent. 

The parties agree that the Federal District Court shall have 
jurisdiction in the event any party fails to follow this 
consultation procedure-

D- Governraental Services 

The Tribe or Tribal members shall be responsible for the 
costs of all governmental services to the Tribe or Tribal 
members (whether provided by the Tribe or contracted for with 
the local governments) where -those services are requested by 
the Tribe or Tribal members. The local governments have no 
duty to provide services to trust lands unless the Tribe or 
its members request such services, and there' is a mutually 
satisfactory agreement regarding payment for such services. 
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The state and local governments shall be responsible for 
providing such services to non-trust lands- The Tribe may 
choose to provide governmental services to Indians on trust 
lands or may contract with another governmental unit for 
services it chooses not to provide to its members, unless 
such contracting would result in a significant disruption of 
service or the ability to deliver service by either contract­
ing party. Residential services such as water, power, heat 
and other utilities for individual Tribal raembers will remain 
the responsibility of Tribal raerabers unless the Tribe under­
takes a housing prograra of the type provided by housing 
authorities, in which case the Tribe will be responsible. 
The provision of public facilities and services for trust 
lands will be covered by intergovernmental agreeraents. 

E. Aqreement for Fife 

The Tribe and the City of Fife agree to a development fee for 
general governmental services and school district operational 
expenses as set forth herein. 

a. If the total amount of triist land within the City 
of Fife exceeds 17% of the land area within the City of 
Fife, or exceeds in value an amount equal to 17% of the 
assessed valuation of all real property within the City 
of Fife, then, as to any additional lands placed into 
Trtist, the Tribe shall compensate the City of Fife and 
the Fife School District in an amount and manner to be 
agreed to between the Tribe and the City- of Fife. 

b. The standard to' be applied in determining the 
amount and manner of payment shall be that the City of 
Fife and the Fife School District shall receive in 
annual payments from the Tribe the amount of income the 
City and School District would have continued to receive 
for general governmental services and school district 
operationa if the property would have remained in fee 
status (any federal irapact raonies received by the city 
or school district as a result of land achieving trust 
status or Indian students attending Fife School District 
schools shall be credited towards the above payments)-
The valuation of each property shall be based upon the 
actual use of the property, or its zoning classifica­
tion, whichever yields the highest property value. For 
this purpose the zoning classification in the City of 
Fife zoning map shall be used until the Tribe adopts its 
own comprehensive zoning.map, at which time the Tribe's 
zoning map shall be used for all subsequent years. 

c. .If the City and Tribe cannot aqree upon the valua­
tion of trust properties or upon the amount of payment. 
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then these issues shall be arbitrated- The parties will 
first attempt to reach agreement using a single arbitra­
tor; if they cannot agree, they will use a three-meraber 
arbitration panel. The three-raeraber panel shall be 
chosen as follows: the Tribe and City shall each choose 
one arbitrator, and those two arbitrators shall choose a 

' third. 

d. The decision of the arbitrators shall be binding on 
the parties and raay be enforced in the United States 
District Court for the Western District of Washington-

e. The boundaries of Fife as of July 1, 1988 shall be 
used for purposes of determining the above percentages 
unless Fife and the Tribe agree otherwise. Section 
VIII.E. shall remain in full force and effect unless 
Fife is disestablished as a municipality; then and only 
then shall this agreement between Fife and the Tribe be 
terminated-

f. The City of Fife and the Tribe share a common goal 
to assure that the future development within the City of 
Fife will balance the need for commercial and industrial 
growth with the need for the preservation, enhancement 
and expansion of Indian and non-Indian residential areas 
and the protection and rebuilding of Wapato Creek as a 
viable fish run. The Tribe and the City of Fife will 
consult with and cooperate with each other in developing 
their respective land use plans in order -to effectuate 
this goal. 

F. Law Enforcement 

In order to exercise the highest degree of cooperation, the 
Puyallup Indian Tribe and the state and its political subdi­
visions, through their respective law enforcement authori­
ties, agree to the following program, as described in 
Document 7: 

1. The Puyallup Tribal police will be primarily 
responsible for Law enforcement over Tribal members on 
trust lands in the 1873 Survey Area. Local and state 
police agencies shall be primarily responsible for law 
enforcement over non-Tribal members and on non-trust 
lands, as presently provided by iaw-

2- Each jurisdiction is responsible for its own 
criminal investigations, pursuit of alleged criminals, 
and arrests, and for ali liability or damage arising 
from incidents or actions involving its, officers, 
whether or not the authority being exercised is that of 
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the employing jurisdiction or of other jurisdictions 
under deputization. The employing jurisdiction will 
hold harmless other jurisdictions whose authority is 
being exercised by the officer, 

3. All parties agree to rainimize jurisdictional 
disputes by formal and informal consultation on matters 
of mutual interest. Specific jurisdictional problems 
shall be the subject of continuing and regular 
consultations. 
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IX. RESOLUTION OF PUYALLUP TRIBAL LAND CLAIMS 

A. In return for the land and other benefits derived frora 
this Agreement, the Puyallup Indian Tribe and the United 
States government, as trustee for the Tribe and its members, 
agree to relinquish all claims to any land, present or former 
tidelands, submerged lands, raineral claims, non-fisheries 
water rights connected with such relinquished land, known or 
unknown, within the State of Washington, and all water claims 
associated with or arising frora such claims, subject only to 
the following exceptions: 

1. 12.5 acres of former riverbed land confirmed to the 
Tribe in Puyallup Tribe of Indians v. Port of Tacoma, 
U.S, District Court, Western District of Washington, 
Cause No. C80-164T. Provided that the Tribe agrees to 
provide an easement for cross'lng and property for bridge 
supports to the State or a political subdivision at just 
compensation, for the purpose of construction of a 
bypass road as specified in Document 6. 

• 2• All land to which record title in the Tribe or the 
United States in trust for the Tribe or ' its members 
derives from a patent issued by the United States or 
from a conveyance of tideland by the State of Washing­
ton, Record title means title documented by identifi-
alale conveyances reflected in those records imparting 
constructive notice of conveyances according to the laws 
of the State of Washington, RCW Chapters 65.04 and 
65.08, and the final judgments of state or federal 
courts. 

3. Certai^n land presently recognized tp be owned by 
the Tribe or the United States in trust for the Tribe 
within The Indian Addition to the City of Tacoma as 
recorded in book 7 of plats at pages 30 and 31, records 
of Pierce County, Washington, as follows: 

a- Portions of Tracts 2, 5, 6, 10 and 11 
b. Tracts 7 (school site) 
c. Tract 8 (church site) 
d. Tract 9 (cemetery site) 
e. Approximately 38 lots in blocks 8150, 8249, 

8350 and 8442, inclusive. 

No later than Deceraber 1, 1988, the Tribe may expand 
tills list of parcels, wherever located, provided, the 
Tribe provides the non-Indian parties with the legal 
description of any such parcel, and with evidence of 
ownership and/or trust status of such parcei(3) being 
vested in the Tribe or the United States in trust for 

AGREEMENT - Page 2 8 
August 27, 1988 



the Tribe by record title or by B.I.A, land records, 

4, The lands transferred to the Tribe pursuant to this 
Agreeraent, 

5, The rights to underlying lands or the reversionary 
interest of the Puyallup Tribe, if any, in the Union 
Pacific and/or Burlington Northern rights-of-way across 
the 1873 Survey Area, where the property over which they 
were granted belonged, at the time of the grant, to the 
United States in trust for the Tribe, or to the Tribe, 

6, The presently submerged lands in the Puyallup River 
within the 187 3 Survey Area below the mean high water 
line. 

However, with regard to these above-mentioned six 
exceptions, the Tribe agrees not to infringe upon or 
impair current public uses or easements on such lands. 
The Tribe also agrees not to impair or infringe title to 
any existing railroad easements, permits, leases and 
license'̂ s for communications or other utility facilities 
on such lands listed in the aLbove-mentioned exceptions, 

B. Subject to the explicit provisions of this Agreement, 
the terms "land claims" and "claims" as used in this section 
include rights and claims to minerals and other usual inter­
ests in land and claims related to alleged past trespass or 
daunage, The Tribe waives any claira for trespass or daraages 
against the parties to this Agreeraent as to claims which the 
Tribe is relinquishing in this Agreement, 

C. Nothing in this section nor- in this Agreement shall be 
construed to impair, eliminate, or in any way affect the 
title of any individual Indian to land held by him in fee or 
in trust, nor shall it affect the personal claim of any 
individual Indian as to claims regarding past sales of 
allotted lands or any claim which is pursued under any law of 
general applicability that protects non-Indians as well as 
Indians , 

D. The Tribe and the federal government will confirm to 
Burlington Northern Railroad Company and its assigns owner­
ship of the forraer riverbed land and any tidelands or harbor 
areas owned, occupied or used by Burlington Northern or its 
assigns in Commencement Bay. Further, the Tribe agrees not to 
revoke its consent to Burlington Northern, or any other 
railroad with lines or rights-of-way, for acts or omissions 
through the date of this Agreements The Tribe will aiso 
grant a right-of-way to Burlington Northern for its existing 
line through the former riverbed land now in possession of 

AGREEMENT - Page 2 9 
August 27, 1988 



the Tribe. The Tribe and federal government will confirm to 
Burlington Northern Railroad Corapany and its assigns that all 
existing easements, permits, leases and licenses for communi­
cations or other utility facilities shall continue to exist 
with the scune rights, duties and benefits. 

The Tribe will not impose any tax or fee upon any Union 
Pacific Railroad or Burlington Northern Railroad property, 
right of way, or railroad traffic for a period of 30 years 
from the date of this Agreeraent- The Tribe further agrees, 
when the 30 years expire, to limit, in perpetuity, any such 
taxation or fees to a proportionate share of the taxes or 
fees which otherwise would be paid to the State of Washing­
ton, Pierce County or other taxing district based upon the 
State-determined value of railroad operating property within 
Pierce County. The State agrees to exempt such taxes or 
fees, to the extent the Tribe imposes such taxes or fees, 
which otherwise would be paid to the State of Washington, 
Pierce County, or other taxing district-

E. This Agreement shall be for the benefit of all public 
and private, landowners whose land titles might or would 
otherwise be affected by the Tribal claims described above. 

IMPLEMENTATION AND MODIFICATION 

A. Structure of Agreement 

This Agreement will consist of this docuraent entitled "Agree­
ment" and several separate documents cohtadned in a technical 
appendix which will be an integral part of the Agreement: 

1. Settlement lands 
2. Payments to Members of Puyallup Tribe 
3. Permanent Trust Fund for Tribal Members 
,4-' Fisheries 
5. Job Training & Placement Program; Social & Health 

Service Improvements 
6. Blair Navigation Project 

•. ,- 7. Future Governmental Authority, Responsibility and 
Cooperation 

Upon ratification by the Puyallup Tribe of this Agreement, a 
Court Order, Congressional Act, and State of Washington 
legislation will be prepared. 

B. Ratification Sy the Tribal Members 

The Tribal members must ratify this Agreement by no later 
than August 27, 1988. Upon ratification, the parties shall 
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immediately convene to develop a plan for implementing the 
Agreement at the earliest possible date-

C. Federal and)State Participation 

1. In order to go into effect, this Agreement requires 
certain actions by the United States Congress as speci­
fied in this docuraent, including contribution of approx-
-Lmately $77,250,000. To implement this Agreeraent, the 
parties shall request that Congress enact legislation, 
provided that the language of such legislation shall not 
alter in any way the terms of this Agreeraent, except 
with the consent of the parties. 

2. In order to go into effect, this Agreeraent requires 
certain actions by the Washington State Legislature as 
specified in this document, including contribution of 
approximately $21,000,000. To implement this Agreement, 
the parties shall request that the Legislature enact 
legislation, provided that the language of such legis­
lation shall not alter in any way the terras of this 
Agreement, except with the consent of the parties. 

3. Among other provisions, these legislative acts will 
specify, and the parties agree, that (a) none of the 
funds, assets or income frora the permanent trust fund 
received by the Tribe as part of this Agreement shall be 
subject to levy, execution, forfeiture, lien, encum­
brance, or seizure; (b) nothing in the Agreement shall 
affect the eligibility of the Tribe or any of its 
members for any federal progreun or the trust responsi­
bility of the United States and its agencies to the 
Tribe and Tribal raembers; (c) none of the funds, assets 
or income from the permanent trust fund thereof con­
tained in or resulting from this Agreement shall at any 
time be used as a basis for denying or reducing funds to 
the Tribe or its members under any federal, state, or 
local prograra, provided the federal legislation imple­
raenting this Agreeraent authorizes such action by the 
state and local governments; and (d) none of the funds 
or assets transferred to the Tribe or its members by 
this Agreement shall be deemed to be taxable, nor shall 
such transfer be a taxable event. 

D, Effective Date 

This Agreeraent shall become effective when ail of the follow­
ing steps have been accomplished.. It is contemplated that 
the steps will be fulfilled in the following order: 
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1. Approval of the Agreeraent by all of the parties, 
except the State of Washington and the United States; 

2. Enactment of State legislation necessary to effec­
tuate the Agreeraent (excluding actions specifically 
listed as having a period of tirae after the effective 
date for corapletion); concurrently with 

3. Enactment of federal legislation necessary to 
effectuate the Agreement^ including appropriation of 
funds and provisions for receiving property in trust 
(excluding actions specifically listed as having a 
period of time after the effective date for cortipletion) ; 

4. The conveyance of the Settleraent lands to the 
United States in trust for the Tribe, and payment of all 
funds required by the Agreement to the Tribe (excluding 
actions specifically listed as having* a period of time 
after the effective date for completion) . This shall be 
completed within 30-days of the completion of Steps 2 
and 3, If the conveyance of any Port lands are delayed 
-solely because of contamination audits and/or cleanup 
actions required by this Agreeraent, their delayed 
conveyance will not constitute a reason for delay of the 
effective date of this Agreement. 

5. Entry of an order of dismissal with prejudice in 
Puyallup Indian Tribe v. Union Pacific Railroad Company, 
et al, C84-359T. The motion for an order of dismissal 
shall be filed within thirty days of completion of Step 
4. 

G. Modification 

The parties recognize that they raay at various times in the 
future wish to raodify this Agreement and provisions of 
Documents 1-7. After ratification of this Agreement by the 
Tribal members, the parties will develop procedures for 
modification of the documents. 

This Agreement shall not preclude the Tribe and any other 
parties frora agreeing to eariy implementation or action on 
provisions of this Agreeraent. 

XI FEDERAJ:. COURT JURISDICTION 

A- Liability 

Reme;dies for violation of any provision, of this Agreement 
shall be solely against the party or parties whose action or 
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inaction proximately caused the violation. There shall be no 
joint and several liability among the parties to this 
Agreement. 

B. Consent to Sue 

All parties to this Agreement consent to suit in the Federal 
District Court for the Western District of Washington, 
Southern Division, and agree that the Federal Court shall 
have jurisdiction over any disputes arising frora this Agree­
raent, All parties shall enter into a limited waiver of their 
sovereign iiranunity frora suit, if any, to the extent that they 
consent to actions seeking to reraedy violations: of this 
Agreeraent or its impleraenting contracts, and for declaratory 
judgment actions regarding their provisions. 

This waiver of sovereign immunity will be limited to the 
forms of relief which will.be authorized by the Federal Court 
consent decree: 1) specific performance of the terms of the 
Agreement or, if the court determines that specific perfor­
mance is not feasible, 2) a remedy specified by the court 
which will provide a benefit equivalent to that which was 
contemplated by the provision of the Agreement in question, 
or 3) consequential daraages in the event a -court finds that 
the party has knowingly and intentionally acted in a raanner 
so as to frustrate the purposes of this Agreement, notwith­
standing Section X,Ci3.(a). 

XII. LEGAL DISCLAIMER " 

This Agreement, its accompanying Documents 1-7, and all negotia­
tions and exchanges . of technical information leading to this 
Agreeraent constitute offers of settlement and compromise of 
disputed issues entered into between the parties expressly pursu­
ant to Rule 408 of the Federal Rules of Evidence. Accordingly, in 
the event that the above conditions are not met and this Agreeraent 
does not becorae effective, all statements and agreements contained 
herein and in Docuraents 1-7, all technical reports exchanged by 
the parties, and all negotiations conducted by them are in strict 
confidence and will not be admissible or used in any way against 
any of the parties to this Agreement, or the beneficiaries of this 
Agreement, in any legal or administrative proceeding. ) 
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